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Paul M. Yenerall 
Member 
600 Grant Street, 44th Floor 
Pittsburgh, PA 15219 
 
P: 412.566.1944 
F: 412.566.6099 
E: pyenerall@eckertseamans.com   

 
Paul Yenerall is a member of the firm’s Board of Directors and Executive Committee.  He 
concentrates his practice on ERISA and tax law matters.  Paul has represented a broad range of domestic 
and international employers and individuals on a wide variety of matters, including the design and 
implementation of qualified retirement plans, stock option and stock appreciation right plans, and other 
nonqualified incentive and deferred compensation arrangements.  Prior to attending law school, Paul was 
an accountant with an international accounting firm.  He was a certified public accountant and was 
formerly a member of the Pennsylvania Institute of Certified Public Accountants. 
 
Representative Matters 

• Assisted lenders and purchasers of businesses in evaluating compliance by a potential borrower 
or target entity with ERISA and federal and state tax laws and quantifying the potential liability 
associated with any noncompliance; 

• Structured and implemented various types of employee stock ownership plans (ESOPs), including 
ESOPs designed to fulfill an employer's matching obligation under its 401(k) plan; 

• Designed stock and incentive plan for executive compensation. 
 
Practice Groups 
Employee Benefits   
Energy       
Financial Institutions  

Utilities and Telecommunications  
Tax 

 
Education 
J.D., University of Pittsburgh School of Law, 1983, cum laude 
B.S.B.A., Duquesne University, 1979, magna cum laude 
 
Admissions 
All Pennsylvania Courts 
Pennsylvania 
U.S. Tax Court  
 
Professional Affiliations 
Allegheny County, Pennsylvania and American Bar Associations 
 
Articles/Speeches/Presentations 

• “Cobra Strikes,” co-presented with Brandon Richards at the Eckert Seamans’ HR Forum,  
       June 2009. 
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Healthcare Reform
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Presented by Paul Yenerall
May 20, 2010

May 20, 20102

Â The Patient Protection and Affordable Care Act and the Health 
Care and Education Reconciliation Act of 2010 (collectively the 
“Health Care Reform Act” or the “Act”) made significant 
changes to health insurance and to employer-sponsored group 
health plans.  Although many provisions will not take effect 
until 2014 or later, many of provisions take effect this year 
and in 2011.  For many employers, plan year 2011 annual 
enrollment will begin in the Fall of 2010, and as such it is 
important to understand and prepare for the changes that 
may have an immediate impact on their group health plans.

Â Health plan coverage maintained pursuant to a collective 
bargaining agreement that was ratified before the date of 
enactment of the Act generally will not be subject to these 
changes until the date on which the collective bargaining 
agreement terminates.
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May 20, 20103

Â The Health Care Reform Act’s impact on employer-
sponsored plans depends on whether the employer’s 
plan is considered a “grandfathered” plan under the 
Act.  An employer’s group health plan is 
“grandfathered” if it had any participants on March 23, 
2010, regardless of whether new employees or 
dependents enroll after that date.

Â There is currently no guidance as to how a 
grandfathered plan may lose its status or if there will 
be any limitations on grandfathered status.

Â Planning Tip:  Make no changes to your group health 
plan until guidance is provided unless required by law 
to do so.

May 20, 20104

HEALTH CARE REFORM ACT PROVISIONS 
WITH 2010 EFFECTIVE DATES
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May 20, 20105

Â Reinsurance for Early Retiree Coverage.  The U.S. Department of 
Health and Human Services is establishing a temporary reinsurance 
program effective June 1, 2010, to provide reimbursement to eligible 
plans for a portion of the cost of providing health benefits to early 
retirees (at least age 55 and not eligible for Medicare) and their 
dependents.  An employer’s participation in this program is 
voluntary, and a plan must meet certain requirements.

Â Employers can obtain a reimbursement equal to 80% of the claim 
costs between $15,000 and $90,000 for early retirees.

Â Planning Tip:  The application for this program is being developed 
and will be available in June.  Employers who provide health benefits 
to early retirees should complete the application as soon as possible 
after it is made available.  Applications will be considered on a “first-
come first-served” basis.  Aggregate funding for the program is 
limited to $5 billion and the program expires on January 1, 2014 at 
the latest.

May 20, 20106

Â Loss of Deduction for Medicare Part D 
Subsidy.  An employer’s tax deductions will 
be reduced to the extent the employer 
retiree health plan’s drug expenses are 
reimbursed under the Medicare Part D 
retiree drug subsidy program.  While the 
deduction ends January 1, 2013, there is an 
immediate accounting impact of the loss of 
this federal tax deduction which must be 
recognized on current financial statements. 
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May 20, 20107

Â Employer May Not Encourage 
Disenrollment from Employer-Based 
Plans.  Employers may not offer money 
or other financial incentives to 
encourage employees to disenroll from 
employer-provided coverage and enroll 
in state high risk pool.  High risk pools 
are to be established by June 23, 2010. 

May 20, 20108

HEALTH CARE REFORM ACT PROVISIONS 
EFFECTIVE FOR PLAN YEARS BEGINNING

ON OR AFTER SEPTEMBER 23, 2010
(JANUARY 1, 2011 FOR CALENDAR YEAR PLANS)
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May 20, 20109

Â Lifetime and Annual Limits.  Plans may not establish 
lifetime or annual dollar limits on the medical benefits 
of a plan participant.  However, certain “restricted 
annual limits” (to be defined in regulations) will 
continue to be permitted on “essential health benefits”
through January 1, 2014, and such annual limits are 
permitted on certain benefits that are not “essential 
health benefits” without time limit.  “Essential health 
benefits” will be defined in regulations, but include 
ambulatory, emergency, mental health and substance 
abuse, rehabilitative, laboratory, preventive, wellness, 
pediatric services, hospitalization, maternity and 
newborn care, prescription drugs and disease 
management. 

May 20, 201010

Â Coverage Rescission.  A group health 
plan may not revoke an enrollee’s 
coverage except for cases of fraud or 
misrepresentation which is prohibited 
by the plan, for nonpayment of 
premiums or upon plan termination. 
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May 20, 201011

ÂDependent Coverage.  A group health 
plan which provides dependent 
coverage must permit an employee to 
cover an adult child through the age of 
26 regardless of marital or student 
status.  Until January 1, 2014, a 
grandfathered plan only has to cover 
such children if they are not eligible for 
other employer-sponsored coverage. 

May 20, 201012

Â Pre-existing Condition Exclusions Not 
Permitted on Enrollees under Age 19.  
Effective January 1, 2014 this provision 
will apply regardless of age. 
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May 20, 201013

Â Advance Notice of Material 
Modifications.  The plan must provide at 
least 60 days advance notice of a 
material modification to the plan.  (The 
effective date is not entirely clear and 
may change with additional guidance.) 

May 20, 201014

Â Reporting.  Group health plans must report 
annually to both the U.S. Department of 
Health and Human Services and participants 
regarding whether the plan benefits satisfy 
certain requirements.  Additional guidance 
will be required under this provision.  
Employers are required to report the value of 
coverage under the group health plan on 
each employee’s IRS Form W-2 (other than 
through an Archer MSA, an HSA or employee 
salary reductions to a health FSA). 
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May 20, 201015

ÂNo Reimbursement of Over the Counter 
Medications.  The cost of non-
prescription drugs may not be 
reimbursed under an Archer MSA, an 
HSA, a health FSA or an HRA. 

May 20, 201016

Â Preventive Care Coverage.  Group 
health plans must provide first dollar 
coverage (without any cost sharing) for 
certain evidence-based preventive care, 
routine gynecological visits, well child 
visits and immunizations.

ÂNote that this does not apply to 
grandfathered plans.
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May 20, 201017

ÂNon-Discrimination.  Fully-insured group 
health plans will be subject to the tax 
rules which prohibit discrimination in 
favor of certain restricted employees 
(i.e., highly paid employees and 
officers).

ÂNote that this does not apply to 
grandfathered plans.

May 20, 201018

Â Appeals Procedures.  Plan appeal procedure must: 
provide notices of the availability of process and 
any applicable health insurance ombudsman 
created by state to assist claimant with appeal; 
allow claimants to review entire file and provide 
testimony; allow claimants to continue coverage 
during appeals process; and establish external 
review process that complies with Uniform External 
Review Model Act (for self-insured plans).

Â Note that this does not apply to grandfathered 
plans.
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May 20, 201019

Â Access to Certain Care.
¸ Group health plans that provide for in-network coverage must 

permit each participant to designate any participating primary 
care provider who is available to accept that individual 
(including a pediatrician for children or an OB/GYN for 
women).

¸ Group health plans that cover emergency services cannot 
require pre-authorization and must provide out-of-network 
emergency services with the same cost-sharing as in-network.

¸ Group health plans that cover obstetrical and gynecological 
care must provide direct access to such care without requiring 
a referral or authorization.

Â Note that this does not apply to grandfathered plans.

May 20, 201020

OTHER SELECTED HEALTH CARE 
REFORM ACT PROVISIONS OF 

INTEREST
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May 20, 201021

Â Limits on Health FSA Contributions 
Effective for Tax Years on and after 
January 1, 2013.  The maximum 
amount of salary reduction 
contributions that a participant may 
make to a health FSA is $2,500. 

May 20, 201022

Â Automatic Enrollment.  Effective upon 
the issuance of regulations by the U.S. 
Department of Labor, employers with 
more than 200 full-time employees will 
be required to enroll (subject to 
permitted waiting periods) new full-time 
employees automatically into health 
insurance plans, subject to notice and 
the ability to opt out. 
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May 20, 201023

TAX CHANGES TAKING EFFECT IN 2010

May 20, 201024

Â Small Employer Health Insurance Credit.  For tax 
years beginning after December 31, 2009, an eligible 
small employer (ESE) is entitled to a tax credit for 
making nonelective contributions to buy health 
insurance for its employees.  (Code Sec. 45R)  An 
ESE generally is an employer with no more than 25 
full-time equivalent employees (FTEs) employed 
during its tax year, and whose employees have 
annual full-time equivalent wages that average no 
more than $50,000.  However, the full amount of the 
credit is available only to an employer with 10 or 
fewer FTEs and whose employees have average 
annual full-time equivalent wages from the employer 
of less than $25,000.
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May 20, 201025

Â Expanded Dependent Coverage in Employer Health Plans.  
Effective on March 30, 2010, the general exclusion for 
reimbursements for medical care expenses under an 
employer-provided accident or health plan is extended to 
any child of an employee who hasn’t attained age 27 as of 
the end of the tax year.  (Code Sec. 105(b))  This change is 
also intended to apply to the exclusion for employer-proved 
coverage under an accident or health plan for injuries or 
sickness for such a child.  A parallel change applies for 
voluntary employees’ beneficiary associations (VEBAs) 
(Code Sec. 501(c)(9)), and for Code Sec. 401(h) accounts.  
(Code Sec. 401(h))  Code Sec. 162(l) is similarly amended 
to allow self-employed individuals to take a deduction for 
health insurance costs of any child of the taxpayer who has 
not attained age 27 as of the end of the tax year.  (Code 
Sec. 162(l)(1)(D))

May 20, 201026

Â Eased Rules for Adoption Credit and Exclusion 
for Employer-Provided Adoption Assistance.  For 
tax years beginning after December 31, 2009, 
the maximum adoption credit is increased to 
$13,170 per eligible child (a $1,000 increase) 
for both non-special needs adoptions and 
special needs adoptions.  (Code Sec. 36C)  The 
adoption credit is made refundable.  The 
maximum exclusion for employer-provided 
adoption assistance also is increased to $13,170 
per eligible child (a $1,000 increase).  (Code 
Sec. 137) (Code Sec. 162(l)(1)(D))
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TAX CHANGES TAKING EFFECT IN 2011

May 20, 201028

ÂW-2 Must Include Cost of Employer-
Provided Health Insurance.  For tax 
years beginning after December 31, 
2010, an employer must disclose on 
each employee’s annual Form W-2 the 
value of the employee’s health 
insurance coverage sponsored by the 
employer.  (Code Sec. 6051(a)(14))
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May 20, 201029

Â Restricted Definition of Medicine for Health Plan 
Reimbursements.  The cost of over-the-counter 
medicines can’t be reimbursed with excludible income 
through a health flexible spending arrangement 
(FSA), health reimbursement account (HRA), health 
savings account (HSA), or Archer MSA, unless the 
medicine is prescribed by a doctor.  For HSAs and 
Archer MSAs, this applies for amounts paid with 
respect to tax years beginning after December 31, 
2010; for health FSAs and HRAs, it applies for 
expenses incurred with respect to tax years 
beginning after December 31, 2010.  (Code Sec. 
106(f), Code Sec. 220(d)(2)(A), and Code Sec. 
223(d)(2)(A))

May 20, 201030

Â Boosted Tax on Nonqualifying HSA and Archer 
MSA Distributions.  For distributions made during 
tax years starting after December 31, 2010, the 
additional tax on distributions from an HSA that 
are not used for qualified medical expenses is 
increased from 10% to 20% of the disbursed 
amount, and the additional tax on distributions 
from an Archer MSA that are not used for 
qualified medical expenses is increased from 15% 
to 20% of the disbursed amount.  (Code Sec. 
220(f)(4)(A) and Code Sec. 223(f)(4)(A))
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May 20, 201031

Â Small Employers May Establish “Simple Cafeteria 
Plans”.  For years beginning after December 31, 
2010, small employers (average of 100 or fewer 
employees on business days during either of the two 
preceding years) may provide employees with a 
“simple cafeteria plan.” (Code Sec. 125(j))  Under 
such a plan, the employer is provided with a safe 
harbor from the nondiscrimination requirements for 
cafeteria plans as well as from the nondiscrimination 
requirements for specified qualified benefits offered 
under a cafeteria plan, including group term life 
insurance, benefits under a self-insured medical 
expense reimbursement plan, and benefits under a 
dependent care assistance program.

May 20, 201032

TAX CHANGES TAKING EFFECT IN 2013
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May 20, 201033

Â Increased HI Tax for High-Earning Workers and 
Self-Employed Taxpayers.  For tax years 
beginning after December 31, 2012, an additional 
0.9% hospital insurance (HI) tax applies under 
Code Sec. 3101(b)(2) to wages received with 
respect to employment in excess of:  $250,000 
for joint returns; $125,000 for married taxpayers 
filing a separate return; and $200,000 in all other 
cases.  Under Code Sec. 1401(b)(2), the 
additional 0.9% HI tax also applies to self-
employment income for the tax year in excess of 
the above figures.  (Code Sec. 6051(a)(14))

May 20, 201034

Â Surtax on Unearned Income of Higher-Income 
Individuals.  For tax years beginning after December 
31, 2012, an unearned income Medicare contribution 
tax is imposed on individuals, estates, and trusts.  
(Code Sec. 1411)  For an individual, the tax is 3.8% 
of the lesser of either (1) net investment income, or 
(2) the excess of modified adjusted gross income 
(AGI) over the threshold amount ($250,000 for a 
joint return or surviving spouse, $125,000 for a 
married individual filing a separate return, and 
$200,000 for all others).  For surtax purposes, gross 
income doesn’t include excluded items, such as 
interest on tax-exempt bonds, veterans’ benefits, and 
excluded gain from the sale of a principal residence.
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May 20, 201035

Â High Threshold for Deducting Medical 
Expenses.  For tax years beginning after 
December 31, 2012, unreimbursed medical 
expenses will be deductible by taxpayers 
under age 65 only to the extent they exceed 
10% of AGI for the tax year.  (Code Sec. 
213(a))  If the taxpayer or his spouse has 
reached age 65 before the close of the tax 
year, a 7.5% floor applies through 2016, and 
a 10% floor applies for tax years ending after 
December 31, 2016.  (Code Sec. 213(f))

May 20, 201036

Â Dollar Cap on Contributions to Health FSAs.  
For tax years beginning after December 31, 
2012, for a health FSA to be a qualified 
benefit under a cafeteria plan, the 
maximum amount available for 
reimbursement of incurred medical 
expenses of an employee (and dependents 
and other eligible beneficiaries) under the 
health FSA for a plan year (or other 12-
month coverage period) can’t exceed 
$2,500.  (Code Sec. 125(i))
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May 20, 201037

Â Deduction Eliminated for Retiree Drug Coverage.  Sponsors of 
qualified retiree prescription drug plans are eligible for subsidy 
payments from the Secretary of Health and Human Services 
(HHS) for a portion of each qualified covered retiree’s gross 
covered prescription drug costs (“qualified retiree prescription 
drug plan subsidy”).  These qualified retiree prescription drug 
plan subsidies are excludable from the taxpayer’s (plan 
sponsor’s) gross income for regular income tax and alternative 
minimum tax (AMT) purposes.  For tax years beginning before 
2013, a taxpayer may claim a business deduction for covered 
retiree prescription drug expenses, even though it excludes 
qualified retiree prescription drug plan subsidies allocable to 
those expenses.  But for tax years beginning after December 
31, 2012, under Code Sec. 139A, the amount otherwise 
allowable as a deduction for retiree prescription drug expenses 
will be reduced by the amount of the excludable subsidy 
payments received.

May 20, 201038

Â Fee on Health Plans.  For each policy year 
ending after September 30, 2012, each 
specified health insurance policy and each 
applicable self-insured health plan will have to 
pay a fee equal to the product of $2 ($1 for 
policy years ending during 2013) multiplied by 
the average number of lives covered under the 
policy.  The issuer of the health insurance policy 
or the self-insured health plan sponsor is liable 
for, and must pay, the fee.  (Code Sec. 4375, 
Code Sec. 4376, and Code Sec. 4377)
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Miranda E. Nickles 
Associate 
600 Grant Street, 44th Floor 
Pittsburgh, PA 15219 
                                                        
P: 412.566.2149 
F: 412.566.6099 
E: mnickles@eckertseamans.com   

 
Miranda Nickles’ practice comprises state and federal court litigation of claims arising under 
state and federal employment laws, including discrimination, harassment and wrongful 
termination suits on the basis of age, race, gender, disability, national origin and family/medical 
leave.  
 
Representative Matters 

• Represents publicly-traded and closely-held corporations in a broad spectrum of labor and 
employment matters; 

• Represents employers in matters arising under the National Labor Relations Act, including 
unionization campaigns, labor negotiations, grievances and arbitrations, unfair labor practice 
proceedings, and labor aspects of mergers and acquisitions; 

• Counsels employers on day-to-day personnel matters and practices, such as drafting and 
implementing employment policies and employee handbooks, administering family and medical 
leave policies, managing unemployment compensation claims, conducting internal investigations, 
and compliance with state and federal minimum wage, overtime and wage payment laws; 

• Prepares and reviews employment contracts, including covenants not to compete and 
confidentiality agreements, and prosecutes and defends related litigation in both state and federal 
court. 

 
Practice Groups 
Labor and Employment 
Litigation 
 
Education 
J.D., Northwestern University School of Law 
B.A., University of Pennsylvania, magna cum laude 
 
Admissions 
Pennsylvania 
U.S. District Court for the Western District of Pennsylvania 
U.S. District Court for the Northern District of Ohio 
U.S. Court of Appeals for the Third Circuit 
 
 



 

 

 

Professional Affiliations 
Allegheny County and Pennsylvania Bar Associations 
Pittsburgh Human Resources Association 
Society for Human Resources Management 
 
Community Involvement 
Youthworks, Inc. 
 
Articles/Speeches/Presentation 

• “Over-Achieving or Putting One Over? Avoiding the Perils of Off-The-Clock Work Time,”      
co-presented with Ryan Sicilianoat the Eckert Seamans’ HR Forum, December 2009. 

• “Pings, Tweets and Blogs: The Use and Abuse of Personal Networking Media in the Workplace,” 
presented at Eckert Seamans’ Continuing Legal Education seminar, August 2009. 

• “News You Can Use: Review of Recent Judicial and Legislative Developments of Significance to 
Employers,:, co-presented with Ryan Siciliano at the Eckert Seamans’ HR Forum, November 
2008. 

• “News You Can Use,” co-presented with John Myers at the Eckert Seamans’ HR Forum, 
November 2007. 



 

 

Ryan J. Siciliano 
Associate 
600 Grant Street, 44th Floor 
Pittsburgh, PA 15219 
 
P: 412.566.2839 
F: 412.566.6099 
E: rsiciliano@eckertseamans.com   

 

Ryan Siciliano focuses his practice on the litigation of employment related matters before federal and 
state courts, as well as administrative agencies.  His employment practice covers issues arising under a 
wide array of federal and state employment laws, including: Title VII of the Civil Rights Act, the 
Pennsylvania Human Relations Act, the Age Discrimination in Employment Act, the Americans with 
Disabilities Act, the Fair Labor Standards Act, the Uniformed Services Employment and Reemployment 
rights Act of 1994, and the Family and Medical Leave Act.   
 

Representative Matters 
• Obtained summary judgment dismissal in a variety of cases arising under federal and state 

employment laws and has obtained defense verdicts in both jury and bench trials; 
• Successfully negotiated voluntary, pretrial dismissal of employment-related claims; 
• Counsels clients on employment  matters; 
• Conducts training seminars for managers, human resource representatives and in-house counsel 

pertaining to current employment law issues. 
 

Practice Groups 
Labor and Employment 
Litigation 
 

Education 
J.D., Duquesne University School of Law, 2002, magna cum laude 
B.S., Duquesne University, 1999, summa cum laude 
 

Admissions 
Pennsylvania 
U.S. District Court for the Western District of Pennsylvania 
U.S. Court of Appeals for the Third Circuit 
 

Articles/Speeches/Presentations 
• “Over-Achieving or Putting One Over? Avoiding the Perils of Off-The-Clock Work Time,” 

presented at the Human Resources Forum, December 2009.  
• “News You Can Use: A Review of Recent Judicial, Legislative and Regulatory Developments of 

Significance to Employers,” presented at the Human Resources Forum, June 2009. 
• “News You Can Use: A Review of Recent Judicial, Legislative and Regulatory Developments of 

Significance to Employers,” presented at the Human Resources Forum, November 2008. 
• “Employer Responsibilities Under the Changing Immigration Laws,” presented at the Human 

Resources Forum, November 2007. 
• “FLSA Update: Avoidance of Claims of Working ‘Off-the Clock’ and Other In-Vogue Wage and 

Hour Money Traps,” presented at the Human Resources Forum, June 2007. 
• “Bonuses And The FMLA: How Does FMLA Leave Affect An Employee’s Entitlement To A 

Bonus,” presented at the Human Resources Forum, November 2006. 
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“If I’d Only Known Then”
HR Lessons Learned Through Discovery and Trial

Presented by:

Miranda E. Nickles and Ryan J. Siciliano

Ä Exhaustion of Administrative Remedies

Â Title VII (Race, National Origin, Gender, 
Religion)

Â ADEA (Age)

Â ADA (Disability)

Â Pennsylvania Human Relations Act

Litigation Overview
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Litigation Overview
Ä How does this impact you?
Â At this point, the deed is done

Ä Who is responsible for an Administrative 
Charge?
Â Information Gathering
Â Document collection and production
Â Explanation of action taken

Litigation Overview
Ä Outside counsel not yet involved

Ä Administrative Remedies Exhausted

Ä Right to Sue Letter

Ä Complaint filed in Court
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Litigation Overview
Ä Process starts over again with outside counsel

Ä Gathering information / collecting documents
Ĕ Answering Complaint
Ĕ Initial Disclosures
Ĕ Discovery

Ä Need to provide ALL documents (hard copy and 
electronic)

A Word About E-Discovery / Litigation Hold

Ä Electronic Discovery is a Hot Topic (particularly 
in federal court)

Ä Employer’s obligation to preserve and collect 
electronic documents

Ä Fulfill this obligation through use of Litigation 
Hold Notices

Ä Responsibility for administrative charge is 
significant 
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A Word About E-Discovery / Litigation Hold

Ä Duty to preserve arises when litigation can be 
“reasonably anticipated”

Ä At the latest, when administrative charge is 
filed

Ä Could be sooner

Ä Need to have litigation hold practices in place

A Word About E-Discovery / Litigation Hold

Ä Identify Key Players

Ä Distribute Litigation Hold Notices

Ä Cease the automatic deletion of electronic 
records

Ä Zubulake Revisited
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If I’d Only Known Then …
Ä What It Means To Be The Face Of The 

Organization
Â HR often leaves the first, last, and most 

lasting impression
Â A complaining employee will remember your 

interaction … even when you don’t
Â Closure is important to everyone

If I’d Only Known Then …
Ä That Being Sympathetic Is Important, But 

Being Honest Is More Important
Â You may have to hurt some feelings

Ä He was a “fine” employee
Ä Such a hard worker
Ä Everyone loves her

Â Don’t wear your heart on your sleeve
Ä “What an animal!”
Ä “He’s a pig!”
Ä “Well, you know, you are hot.”
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If I’d Only Known Then …
Ä How My Investigation Would Be 

Scrutinized
Â Structure your investigation

Ä Interview all identified witnesses
Ä Inquire into all the allegations
Ä Or explain and document why you did not

Â Avoid the “appearance of impropriety” or 
bias
Ä Keep your allegiances to yourself

If I’d Only Known Then …
Ä That My Notes Are Not My Own
Â They are part of a legal defense
Â They will be produced
Â They are a factual record of the investigation
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If I’d Only Known Then …
Ä That My Notes Are Not My Own
Â Notes should record FACTS
Ä Do not use legal terms of art

Â Hostile environment
Â Unwelcome conduct
Â Discrimination

Â Maintain conclusions separately

If I’d Only Known Then …
Ä That My Notes Are Not My Own
Â Include dates
Â Document times 
Â Record the names of all participants
Â Complete thoughts/sentences
Â Attribute statements to the speaker
Â Distinguish between conversations
Â Initial or indicate authorship
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If I’d Only Known Then …
Ä What My Emails Would Look Like To A 

Jury
Â Consider them all potentially discoverable
Â A name search will be conducted
Â Sarcasm doesn’t read
Â Bias may be apparent
Â A preordained outcome is a “sham”

investigation

If I’d Only Known Then …
Ä I Might Have To Justify My Actions And 

Conclusions
Â Prepare an investigation summary
Â Organize your file before storing it
Â Report back to the complaining employee on 

the investigation outcome
Â Check in afterward with the complaining 

employee
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If I’d Only Known Then …
Ä How That Deposition Would Test My 

Memory
Â Commit the time to prepare with the 

company’s counsel
Â Review your notes before meeting with 

counsel
Â Keep calm and focused
Â You will be expected to explain the final 

outcome

If I’d Only Known Then …
Ä They Would Be Famous Last Words
Â ALWAYS / NEVER
Â It wasn’t a big deal.
Â I’m sure I would have …
Â I would have to look at my notes, but I don’t 

know what happened to them.
Â It was so long ago I can’t remember 

anything.
Â I’ve investigated hundreds of these things.
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ELECTRONIC DISCOVERY ISSUES – ZUBULAKE REVISITED: 
SIX YEARS LATER 
 
Introduction 
 
The seminal cases in the area of “E-discovery” are the Zubulake decisions, which were authored by Judge 
Shira Scheindlin of the U.S. District Court for the Southern District of New York.  Judge Scheindlin’s 
highly publicized opinions were first issued in approximately 2004.  Her opinions address the 
preservation and collection of electronic documents, as well as the sanctions applicable to parties accused 
of committing E-discovery violations.   
 
On January 11, 2010, Judge Scheindlin issued another lengthy opinion on the topic of E-discovery, which 
she entitled “Zubulake Revisited:  Six Years Later.”  A copy of Judge Scheindlin’s 87-page Opinion and 
Order is attached.  Recognizing that this would be another highly publicized and scrutinized opinion, 
Judge Scheindlin, on January 15, 2010, filed detailed revisions to her ruling, which revisions sought to 
clarify certain statements contained in the original opinion (many of which deal with the need to preserve 
back-up tapes).  A copy of the January 15, 2010 amendments filed by Judge Scheindlin can be viewed at 
the following link (Scheindlin Amendments).   
 
In her opinion, Judge Scheindlin endeavored to develop an analytical framework for addressing common 
E-discovery issues.  She specifically addresses the analytical framework that, in her view, should be 
applied whenever one party accuses the other party of E-discovery violations and moves the court to issue 
sanctions.   
 
This issue – namely, when to issue E-discovery sanctions – is becoming increasingly more prevalent in 
federal court litigation, and federal district judges across the country (and particularly those in the 
Western District of Pennsylvania) are likely to give considerable weight to the recent opinion of Judge 
Scheindlin.  A copy of her “Zubulake Revisited” opinion can be viewed at the following link 
(Zubulake Revisited Opinion).  A summary of that opinion follows. 
 
The Starting Point for the E-Discovery Analysis 
 
In what should be considered a scary proposition for companies that maintain electronic data (which, 
presumably, is all companies), Judge Scheindlin starts her analysis with the following proposition:  The 
failure to preserve evidence resulting in the loss or destruction of relevant information is, at the very least, 
“negligent” conduct.   
 
In other words, according to Judge Scheindlin, there are no innocent document destructions.  Rather, 
anytime potentially relevant information is lost after a duty to preserve arises, the entity responsible for 
the information is guilty of behaving with a “culpable state of mind” – meaning, at the very least, the 
company is “negligent” with respect to its E-discovery obligations.  As a consequence, the company is 
subject to sanctions.   
 
These notions of “negligence” and “culpability” in the context of E-discovery are likely foreign concepts 
to many companies.  As a general proposition, it is not outrageous to assume that a company in 
possession of hundreds of thousands, or, perhaps more realistically, millions of electronic documents 

http://www.eckertseamans.com/uploads/media/19_ZublakeRevisitedAmendments.PDF
http://www.eckertseamans.com/uploads/media/50_ZubalakeRevisitedOpinion.PDF
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might, in the ordinary course of business, “lose” or “erase” a potentially relevant document without acting 
“unreasonably.”  To the ordinary business person, the inadvertent loss of an electronic document does not 
equate to a “culpable state of mind.”  However, given the current state of the law, businesses can no 
longer operate under the assumption that, so long as you are not intentionally destroying relevant 
documents, you need not worry about E-discovery sanctions.   
 
As Judge Scheindlin stresses in her opinion, simple carelessness is sufficient to justify sanctions, even 
severe sanctions.   
 
Going forward, trial courts relying on Judge Scheindlin’s opinion (and others like it) will evaluate 
whether a party accused of E-discovery violations was “negligent,” “grossly negligent” or engaged in 
“willful misconduct.”  These designations are central to the court’s analysis, as they determine which 
party bears the burden of proof in connection with a motion for sanctions.  As discussed below, 
determining which party bears the burden of proof will go a long way in determining what sanctions, if 
any, are appropriate. 
 
Identifying Gross Negligence 
 
One of the most useful, albeit disconcerting, aspects of Judge Scheindlin’s opinion is her summary of 
what constitutes “gross negligence” in the realm of E-discovery.  For companies that maintain electronic 
information, Judge Scheindlin’s opinion should be eye-opening.  Examples of conduct that, according to 
Judge Scheindlin, amount to “gross negligence” include: 
 

• The failure to issue a timely and comprehensive litigation hold notice1; 
 

• The failure to preserve electronic documents after a duty to preserve arises;2  
 

• The failure to accurately identify key players and to ensure that their paper and electronic records, 
including e-mails, are preserved; 

 
• The failure to request documents from all key players; 

 
• The failure to cease the deletion of records for relevant former employees; 
 
• Delegating search efforts to individual employees without adequate supervision from 

management and/or counsel – according to Judge Scheindlin, such conduct could be “negligent” 
or “grossly negligent,” depending on the circumstances.  Judge Scheindlin explained that both 
management and counsel should be involved in the collection effort, i.e., simply telling 

                                                      
1 In the context of employment cases, a litigation hold must be issued, at the latest, whenever the 
administrative charge is filed.  If, according to Judge Scheindlin, a company fails to issue a litigation hold 
notice at the time it receives an administrative charge, the company is guilty of “gross negligence” and, 
consequently, is subject to any number of the “severe” sanctions outlined below. 
2 The duty to preserve arises once litigation can reasonably be anticipated.  In terms of failing to 
adequately preserve records, “gross negligence” would include, for example, failing to stop the automatic 
deletion of e-mails for relevant employees after litigation is reasonably anticipated.   
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employees to provide relevant information, without following up or overseeing the process, is not 
a sufficient collection effort – particularly if the employee is a lower level employee;3 

 
• The failure to preserve back-up tapes when those tapes are the sole source of relevant 

information.4 
 
According to the Judge, both “gross negligence” and “willful misconduct” fall into the category of “bad 
faith” behavior.  Once there is a finding of “bad faith” (which, as highlighted above, does not require 
overly egregious conduct), the party defending against a motion for sanctions is in a precarious position 
and is likely to receive a “severe” E-discovery sanction.5  
 
Avoiding Gross Negligence 
 
Based on Judge Scheindlin’s summary of “bad faith” conduct, avoiding a finding of “gross negligence” 
will, for most companies, require the institution of sound and defensible litigation hold procedures.  
Given the potential for relevant information to be inadvertently missed or lost, creating – and enforcing – 
sound and defensible litigation hold procedures at the front-end of the process will go a long way in 
avoiding E-discovery sanctions during the course of litigation.   
 
The necessary processes would include, for example, implementing a system for identifying key players 
(and for communicating with those key players), setting up a systematic process for distributing timely 
litigation hold notices, and putting processes and procedures in place to ensure the preservation of both 
paper and electronic records for all key players. 
 
In order to comply with the onerous document preservation requirements imposed by the courts, 
companies should (and in most instances, must) engage their IT personnel.  If a company’s preservation 
efforts are called into question, the fact that the company worked directly with IT personnel will 
demonstrate that the company took reasonable steps to comply with its E-discovery obligations.  In other 
words, the direct involvement of IT personnel will provide a strong argument for avoiding a finding of 
“gross negligence.”     
                                                      
3 In her subsequent Order revising her original opinion, Judge Scheindlin clarified her directive regarding 
delegating search efforts as follows: “I note that not every employee will require hands-on supervision 
from an attorney.  However, attorney oversight of the process, including the ability to review, sample, or 
spot-check the collection effort is important.  The adequacy of each search must be evaluated on a case-
by-case basis.”   
4 With regard to back up takes, the Judge’s Order revising her original opinion provides the following 
clarification:  “A cautionary note with respect to backup tapes is warranted.  I am not requiring that all 
backup tapes must be preserved.  Rather, if such tapes are the sole source of relevant information (e.g., 
the active files of key players are no longer available), then such backup tapes should be segregated and 
preserved.  When accessible data satisfies the requirement to search for and produce relevant information, 
there is no need to save or search backup tapes.  See Fed. R. Civ. P. 26(b)(2)(B).”   
5 As a practical matter, most companies are not engaged in the intentional destruction of relevant 
documents.  Consequently, most E-discovery disputes will not involve accusations of “willful 
misconduct.”  Rather, the question of whether or not a company acted in “bad faith” will usually boil 
down to whether the alleged E-discovery violator committed an act of “ordinary negligence” or “gross 
negligence.” 
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Also, with respect to the collection of electronic information, many courts take the position that collecting 
e-mails (and other electronic information) requires the assistance and input of an IT representative.6  
Therefore, unless agreed upon by the parties, simply asking a custodian for his or her e-mails will 
probably not constitute a "reasonable" collection.  The expectation of the courts is that counsel will meet 
with the appropriate IT personnel to discuss the retrieval of electronic data.   
 
Finally, for companies appearing before the district courts in the Western District of Pennsylvania, several 
local judges specifically advise that larger companies identify dedicated IT personnel to participate 
directly in the discovery process.  According to the judges, the preservation and retrieval of Electronically 
Stored Information ("ESI") is now an unavoidable "cost of doing business."7   
 
The Typical E-Discovery Sanctions 
 
Courts may award a wide range of sanctions against a party accused of E-discovery violations. What 
sanction to award is a determination that falls within the sound discretion of the trial judge.  The available 
sanctions vary in terms of severity.  On the “less severe” side are the following:   
 

• An order awarding the moving party with the right to take additional discovery; 
 

• An order shifting the cost of discovery; and 
 

• An order awarding fines. 
 
On the “more severe” side are the following: 
 

• An order entitling the moving party to a special jury instruction – i.e., a spoliation instruction; 
 

• An order precluding a party from offering evidence on a particular point; and,  
 
• An order dismissing the case altogether (this is the ultimate sanction and is appropriate only in the 

most egregious of circumstances, which typically involve such willful acts as perjury, tampering 
with evidence and/or intentionally destroying relevant evidence). 

 
When considering the imposition of sanctions, a trial court must consider not only the conduct (or 
culpability) of the alleged spoliator, but whether or not the evidence at issue was “relevant” to a pending 
                                                      
6 In fact, here in the Western District of Pennsylvania., Local Rule 26.2 specifically requires that counsel 
identify a person with knowledge of the client's ESI, including how it is "stored, preserved, accessed, 
retrieved and produced."  See Local Rule 26.2.  Moreover, the new Rule 26 form report (as adopted by the 
Western District of Pennsylvania) specifically asks the parties to agree on electronic "search terms" that 
will be used in the retrieval of data.   
7 As a general observation, it is the larger corporations that, simply by virtue of their size, have the most 
difficulty complying with the ever-increasing E-discovery obligations.  Nevertheless, and somewhat 
ironically, it is these same entities that are being held to the highest standards and, consequently, are often 
suffering the most severe sanctions. 
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claim or defense, and whether or not the moving party has suffered “prejudice” as a result of the evidence 
being lost.  As explained by Judge Scheindlin, proving “relevance” and “prejudice” is often difficult, if 
not impossible, in the context of E-discovery disputes. 
 
The E-Discovery Dilemma: If a Document is Missing, How Do We Know What It Says? 
 
When a party moves for E-discovery sanctions, the motion typically deals with non-existent documents 
(i.e., documents that were lost or inadvertently destroyed).  Both the parties and the courts, therefore, find 
themselves in the dark as to the nature of the very documents that lie at the heart of the E-discovery 
dispute.  Although one side is claiming that certain documents are missing, neither side knows exactly 
what those “missing” documents are.  Similarly, neither side knows how many documents are missing, 
nor does either side know what the missing documents do (or do not) say.   
 
As explained by Judge Scheindlin, “because we do not know what documents have been destroyed, it is 
impossible to accurately assess what harm has been done to the innocent party and what prejudice it has 
suffered.” Indeed, the documents at issue could have been helpful to the party seeking sanctions, could 
have been helpful to the party defending against the sanctions, or could have been helpful to nobody.  
Given this uncertainty, it becomes critical to determine which party bears the burden of proving that the 
allegedly lost documents are (or were) “relevant,” and that the failure to produce those documents 
resulted in “prejudice.”   
 
“Negligence” versus “Gross Negligence” – Why Should the Parties Care? 
 
As noted above, Judge Scheindlin provides litigants with a list of general practices that she considers to 
be “grossly negligent” (and, consequently, evidence of “bad faith”).  Given the judge’s analysis, the next 
question becomes:  Why do we care?  
 
Although the difference between “negligence” and “gross negligence” may appear to some to be a matter 
of semantics, the designation will likely be of central importance to the courts.  According to Judge 
Scheindlin, the designation determines which party bears the all-important “burden of proving” that the 
information in question was directly relevant to the case. 
 
The Burden-Shifting Test Adopted by Judge Scheindlin  
 
Judge Scheindlin’s resolution to the uncertainty surrounding “missing” electronic documents is to adopt 
the following analysis:  If the alleged spoliator is deemed to be “grossly negligent” with respect to its E-
discovery obligations, the court will permit the jury to presume that the missing documents are relevant 
and that the opposing side was prejudiced by the failure to preserve and produce the documents.  The 
Judge referred to this resolution as a “burden shifting” test, whereby, in cases involving gross negligence, 
the burden is shifted to the alleged spoliator to rebut the presumption that the evidence at issue was both 
relevant and prejudicial.   
 
The alleged spoliator can meet this burden by, for example, demonstrating that the moving party had 
access to the “lost” evidence, or that the evidence at issue would not have supported the moving party’s 
claims or defenses.  Under this burden-shifting analysis, if the alleged spoliator demonstrates (to the 
court’s satisfaction) that the evidence at issue was irrelevant, or that the other side suffered no prejudice, a 
motion requesting a “severe” sanction, such as a spoliation charge, will be denied.  In many cases, 
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however, these questions may ultimately find their way to the jury box, as judges can (and presumably 
will) defer the underlying questions of relevance and prejudice to the jury. See below.  
 
When distilled to a simple proposition, Judge Scheindlin’s “burden shifting” analysis boils down to the 
following:  If you are “grossly negligent” in connection with your E-discovery duties, and if the other side 
moves for sanctions as a result, the other side, without the need to prove that any lost or missing 
evidence is relevant to its case, will likely be entitled to a severe sanction – typically a spoliation charge – 
at the time of trial.  In other words, if your conduct is considered “grossly negligent,” you will be severely 
sanctioned. 
 
Although Judge Scheindlin stresses that the presumption of relevance and prejudice is rebuttable 
(meaning, again, that the alleged spoliator is entitled to present evidence that any lost documents would 
not have been relevant, or that there was no prejudice to the other side), convincing a court (or worse, a 
jury) that the destruction of documents was harmless is an onerous task – especially when the evidence in 
question is gone.  Indeed, neither side wants to be forced to prove (or disprove) the relevance of a non-
existent document.8 
 
The Burden of Proof in the Absence of Gross Negligence 
 
In the absence of “gross negligence,” a different analysis applies.  If the alleged spoliator is considered 
“negligent” with respect to its E-discovery obligations (as opposed to “grossly negligent”), the party 
seeking E-discovery sanctions will bear the burden of proving that the evidence at issue was relevant.  
Similarly, the moving party must prove that the failure to produce the evidence resulted in prejudice.  
This means that, in situations involving ordinary “negligence,” the trial court will likely refuse to issue a 
severe sanction, such as a spoliation instruction, absent extrinsic evidence that the documentation at issue 
was particularly relevant to a pending claim or defense.  According to Judge Scheindlin, in order to 
establish relevance and prejudice, it is not enough to show that the missing evidence would have been 
responsive to a document request.  Rather, the moving party must show that the evidence would have 
been helpful in proving a claim or defense – i.e., that the moving party was actually prejudiced by the 
absence of the evidence.     
 
Given the fact that both sides are inevitably dealing with “unknown” documents, the party burdened with 
the obligation to establish relevance and prejudice is at a distinct disadvantage.   
 
The Jury’s Role in Assessing Alleged Spoliation 
 
Based on the analysis outlined by Judge Scheindlin, trial judges may find themselves deferring the 
questions of relevance and prejudice to the jury – in which case the jury, in addition to being charged on 
the substantive law that applies to the underlying claims in the case, will be instructed on the alleged 
                                                      
8 Nevertheless, in circumstances where one party actually has, in its possession, documents that it believes 
the other party should have produced, the party accused of spoliation has a strong argument against the 
existence of prejudice.  In other words, if the party seeking sanctions actually obtained the information in 
question, albeit from some other source, that party likely suffered no prejudice as a result of the opposing 
party’s failure to produce.  The more difficult scenario arises when neither side knows what documents 
are missing, in which case the burden of proof becomes significant. 
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“spoliation of evidence.” Because there are obvious “factual” components to the spoliation issue and, 
given the difficulty and time involved in addressing an accusation of spoliation,9 a trial court may 
ultimately defer such questions to the jury.   
 
In such circumstances, the fact that the jury is instructed on the possibility that relevant evidence was 
destroyed is a resounding “win” for the party alleging spoliation. 
 
By way of example, Judge Scheindlin, in her January 11, 2010 opinion, ruled that the following spoliation 
instruction would be given to the jury, even though she specifically concluded that no party committed 
willful misconduct and that no party was guilty of intentionally destroying relevant documents:10 
 

The Citco Defendants have argued that 2M, Hunnicutt, Coronation, the Chagnon Plaintiffs, 
Bombardier Trusts and the Bombardier Foundation destroyed relevant evidence, or failed 
to prevent the destruction of relevant evidence.  This is known as the “spoliation of 
evidence.” 
 
Spoliation is the destruction of evidence or the failure to preserve property for another’s use 
as evidence in pending or reasonably foreseeable litigation.  To demonstrate that spoliation 
occurred, the Citco defendants bear the burden of proving the following two elements by a 
preponderance of the evidence: 
 
First, that relevant evidence was destroyed after the duty to preserve arose.  Evidence is 
relevant if it would have clarified a fact at issue in the trial and otherwise would naturally 
have been introduced into evidence; and 
 
Second, that 2M, Hunnicutt, Coronation, the Chagnon Plaintiffs, Bombardier Trusts, and 
the Bombardier Foundation were grossly negligent in their failure to preserve the evidence. 
 
I instruct you, as a matter of law, that each of these plaintiffs failed to preserve evidence 
after its duty to preserve arose.  As a result, you may presume, if you so choose, that such 
lost evidence was relevant, and that it would have been favorable to the Citco Defendants.  
In deciding whether to adopt this presumption, you may take into account the egregiousness 
of the plaintiffs’ conduct in failing to preserve evidence. 
 
However, each of these plaintiffs has offered evidence that (1) no evidence was lost; (2) if 
evidence was lost, it was not relevant; and (3) if evidence was lost and it was relevant, it 
would not have been favorable to the Citco Defendants. 
 
If you decline to presume that the lost evidence was relevant or would have been favorable 
to the Citco Defendants, then your consideration of the lost evidence is at an end, and you 
will not draw any inference arising from the lost evidence. 
 

                                                      
9 In her opinion, Judge Scheindlin noted that she and her staff spent approximately 300 hours ruling on 
the plaintiff’s motion for E-discovery sanctions.     
10 The actual instruction crafted by Judge Scheindlin is included in its entirety. 

  



 
 
LABOR & EMPLOYMENT ALERT 

 
February 2010

However, if you decide to presume that the lost evidence was relevant and would have been 
unfavorable to the Citco Defendants, then you must next decide whether any of the 
following plaintiffs have rebutted that presumption:  2M, Hunnicutt, Coronation, the 
Chagnon Plaintiffs, Bombardier Trusts or the Bombardier Foundation.  If you determine 
that a plaintiff has rebutted the presumption that lost evidence was either relevant or 
favorable to the Citco Defendants, you will not draw any inference arising from the lost 
evidence against that plaintiff.  If, on the other hand, you determine that a plaintiff has not 
rebutted the presumption that the lost evidence was both relevant and favorable to the Citco 
Defendants, you may draw an inference against that plaintiff and in favor of the Citco 
Defendants – namely that the lost evidence would have been favorable to the Citco 
defendants. 
 
Each plaintiff is entitled to your separate consideration.  The question as to whether the 
Citco Defendants have proven spoliation is personal to each plaintiff and must be decided 
by you as to each plaintiff individually. 
 

In addition to providing the jury with the foregoing spoliation instruction, the judge issued monetary 
sanctions against all of the plaintiffs in the case.  The monetary sanctions covered all reasonable costs, 
including attorneys’ fees, associated with preparing for and filing the motion for E-discovery sanctions. 
 
Conclusion 
 
As attorneys become more sensitive to E-discovery issues, the number of E-discovery disputes and, in 
particular, the number of motions seeking E-discovery sanctions will continue to increase.  Moreover, 
until companies learn how to better manage their electronic documents, litigants will have the opportunity 
to exploit the E-discovery process, including using that process as a weapon to force settlement, or as a 
means to influence the judge’s perception of a case.  In this environment, and when presented with an E-
discovery dispute, judges across the country will likely be inclined to follow Judge Scheindlin’s lead in 
awarding sanctions for alleged E-discovery violations.   
 
All companies, therefore, should pay particular attention to the conduct that Judge Scheindlin deems to be 
“grossly negligent.”  Companies are advised to work with counsel to develop sound litigation hold 
practices, including the implementation of systematic document preservation and collection procedures.  
Given the potential for inadvertent destruction and/or simple oversight, having well-established litigation 
hold practices and procedures is the best defense against a motion for E-discovery sanctions.  In addition, 
having such practices in place can serve as a deterrent for opposing parties who seek to exploit the E-
discovery process.   
 
The Labor & Employment Alert is intended to keep readers current on matters affecting labor & 
employment, and is not intended to be legal advice.  If you have any questions, please call Ryan Siciliano 
at 412.566.2839 or any other attorney with whom you have been working. 
 
© Eckert Seamans Cherin & Mellott, LLC, 2010, all rights reserved. 
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Walking the Straight 
and Narrow

Employers Face Increased Scrutiny Under the 
Obama Administration

Presented by:

Allison L. Feldstein and Andrew T. Quesnelle

Potential Statutory Enactments

Ä First section of this presentation deals with potential statutory 
enactments that are supported by the Obama Administration.  Two 
important points to keep in mind:

Â Due to the midterm Congressional elections in November 2010, the
new Congress will start with a blank slate in January 2011.  Any
statute that is on the table now and does not pass by the end of 2010 
will have to be re-proposed and re-debated by the new Congress.

Â If the Republican Party takes over either the House or Senate (or 
both), any of the following statutes which did not pass in 2010 will 
very likely be shelved.
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Ä What is it?
Â Proposed federal statute prohibiting discrimination 

against employees based upon their actual or 
perceived sexual orientation or gender identity

Ä How does it affect employers?
Â Sexual orientation would become a “protected class”

similar to how race, sex, color, religion and national 
origin are treated under Title VII

Â Applies to all employers with more than 15 
employees (except religious and military)

Employment Non-Discrimination Act 
(“ENDA”)

Employment Non-Discrimination Act 
(“ENDA”)
Ä Chance of Passage:

Â Good. House Speaker Nancy Pelosi has recently 
indicated that she will do her best to get ENDA to a 
floor vote this summer.

Ä Concerns Associated With ENDA
Â Creates another broad protected class for employers 

to deal with.
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Ä What is it?
Â Intended to expand employee remedies under 

the Equal Pay Act (“EPA”)
Ä How does it affect employers?
Â Permits employees to recover compensatory 

and punitive damages if an employer’s 
violation of the EPA is with malice or “reckless 
indifference.”

Â Makes EPA claims harder to defend.  

Paycheck Fairness Act

Paycheck Fairness Act

Ä Chance of Passage:
Â Excellent. The House already passed this package.  

The Senate is expected to act on it sometime in 
2010.
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Ä What is it?
Â Designed to provide leave to employees who 

have family members in the military

Ä How does it affect employers?
Â Would require that employees be given two 

weeks of leave each year for family members 
who are in the military and receive notification 
of an impending order to active duty or who 
are deployed in a contingency operation

Military Family Leave Act

Military Family Leave Act

Ä Chance of Passage:
Â Good. Given the bi-partisan support for the military 

and military families, this is likely to pass at some 
point in the near future.
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Ä What is it?
Â Proposed statute designed to expand the 

scope of the FMLA

Ä How does it affect employers?
Â FMLA leave to employees for the care of a 

same-sex spouse, domestic partner, parent-in-
law, adult child, sibling or grandparent who 
has a serious health condition

Family and Medical Leave Inclusion Act

Family and Medical Leave Inclusion Act

Ä Chance of Passage:
Â Unlikely in 2010.  The bill has only been introduced 

in the House, and no hearings have been held.  If 
the Democrats retain control of Congress, this may 
appear again next term.  
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Ä What is it?
Â Another proposed expansion of rights currently available to 

employees under the FMLA

Ä How does it affect employers?
Â Would, for the first time, require certain employers to 

provide paid leave to employees
Â Applies to all employers with 15 or more employees who 

work each working day for at least 20 weeks per year
Â Employers will be required to allow employees to accrue 1 

hour of paid sick leave time for every 30 hours worked, but 
that employers are only required to allow the accrual of a 
maximum of 56 hours of paid leave time.  

Healthy Families Act

Healthy Families Act
Ä How does it affect employers? (cont.)

Â Paid leave could be used for several purposes

Â This bill essentially means that full-time employees will be 
entitled to seven days of paid leave time per year  

Â This leave time will not necessarily be used concurrently 
with FMLA leave because not all conditions triggering 
application of the Healthy Families Act will constitute 
“serious health conditions” under the FMLA

Â Will require close employer tracking of employee hours 
worked
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Healthy Families Act

Ä Chance of Passage:
Â Fair. The bill has been proposed in both houses, but 

has not made it to the floor for a vote.  It may be 
hurt by the fact that it requires paid leave in a poor 
economic climate.

Family and Medical Leave Enhancement 
Act
Ä What is it?

Â Another statute designed to broaden the scope of the 
FMLA

Ä How does it affect employers?
Â Amends the FMLA to cover employees at worksites that 

employ fewer than 50 employees

Â Continues to exempt from FMLA coverage employees 
at worksites that employ fewer than 25 employees 
(currently 50), if the total number of employees 
employed by that employer within 75 miles of that 
worksite is fewer than 25 (currently 50)




