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The Severance Tax

O

Pennsylvania remains the only natural gas-drilling state that doesn’t
levy at least some form of natural gas severance (or extraction) tax.

The recently completed state budget states that it is the “intent of
the House majority leadership and Senate majority leadership to pass
legislation that raises revenue from the extraction of the Marcellus
?hgl(()elrllatural gas by October 1, 2010” effective no later than January
If successful, that negotiation process will establish the amount of
the tax and how the tax receipts will be distributed.
m SV?}/Ertnor’s February 2009 proposal of 6.2 % at the wellhead based on
ax.

= HB 1489 reported in and out of committees and amended from June
2009-June 2010 currently provides for a base and beginning tax rate of
35¢/Mcf (1,000 cubic feet) with the rate adjusted annually based on
average of natural gas prices over the prior 12-month period.

= Industry wants “pooling” and more certain state land use preemption

"trade-offs”.
EERMHns
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Regulation

Ny, e e Sk aak LENCY —rTeCRallr |

Source: Venango Area Chamber of Commerce (Ron Shoup) EEKWNS

Who Regulates the Marcellus Shale

Industry?

o DEP is responsible for reviewing and issuing drilling permits,
inspecting drilling operations and responding to complaints about
water quality problems. DEP inspectors conduct routine and
unannounced inspections of drilling sites and wells statewide.

o Other agencies directly responsible for monitoring the effects of
drilling on water quality and aquatic life include the Pennsylvania Fish
and Boat Commission, the Susquehanna and Delaware River basin
commissions, the U.S. Fish and Wildlife Service and Pennsylvania’s
county conservation districts.

o Scope of PaPUC jurisdiction over Marcellus Shale development is
uncertain and being examined in two proceedings:
= Jurisdictional and Pipeline Safety Issues Related to the Marcellus Shale,

1-2010-2163461.
m  Application of Laser Northeast Gathering Company, LLC, A-2010-
2153371.

SEARHNs
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The growing debate over “gathering lines”

o “Gathering lines” are small-diameter pipelines that move
natural gas from the wellhead to the natural gas
processing plant or to an interconnection with a larger
pipeline.

o Houston-based Laser Northeast (f/k/a “Marcellus”), a
gathering lines company, filed an application with the
PaPUC for a certificate of public convenience for public
utility status.

o Importantly, a “yes” from the PUC would give Laser the
rights of eminent domain (takin? of property for the
public good) and to occupy public ROWs.

o This apPIication has stirred debate on the regulation and
siting of gathering lines in Pennsylvania, the power of
eminent domain and what makes a public utility.

SEARHNs

Questions?

Daniel Clearfield, Esq.
(717) 237.7173 | dclearfield@eckertseamans.com

Kevin J. Moody, Esq.
(717) 237.7187 | kmoody@eckertseamans.com

EEAR NS ..
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Potential Statutory Enactments

First section of this presentation deals with potential statutory
enactments that are supported by the Obama Administration. Two
important points to keep in mind:

m  Due to the midterm Congressional elections in November 2010, the
new Congress will start with a blank slate in January 2011. Any
statute that is on the table now and does not pass by the end of 2010
will have to be re-proposed and re-debated by the new Congress.

m  If the Republican Party takes over either the House or Senate (or
both), any of the following statutes which did not pass in 2010 will
very likely be shelved.

SEARHNs




Employment Non-Discrimination Act
("ENDA”)

o Whatis it?

m  Proposed federal statute prohibiting discrimination
against employees based upon their actual or
perceived sexual orientation or gender identity

o How does it affect employers?

= Sexual orientation would become a “protected class”
similar to how race, sex, color, religion and national
origin are treated under Title VII

= Applies to all employers with more than 15
employees (except religious and military)

SEARHNs

Employment Non-Discrimination Act
("ENDA”)

o Chance of Passage:

m Good. House Speaker Nancy Pelosi has recently
indicated that she will do her best to get ENDA to a
floor vote by the end of this term.

o Concerns Associated With ENDA

m Creates another broad protected class for employers
to deal with.
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Paycheck Fairness Act

o What is it?
m Intended to expand employee remedies under
the Equal Pay Act ("EPA")
o How does it affect employers?

m Permits employees to recover compensatory
and punitive damages if an employer’s
violation of the EPA is with malice or “reckless
indifference.”

m Makes EPA claims harder to defend.

SEARHNs

Paycheck Fairness Act

o Chance of Passage:

m Good. The House already passed this package. The
Senate is expected to act on it sometime in 2010,
although time is running out.
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Military Family Leave Act

o What is it?

m Designed to provide leave to employees who
have family members in the military

o How does it affect employers?

= Would require that employees be given two
weeks of leave each year for family members
who are in the military and receive notification
of an impending order to active duty or who
are deployed in a contingency operation

SEARHNs

Military Family Leave Act

o Chance of Passage:

= Okay. Given the bi-partisan support for the military
and military families, this has the potential to pass at
some point in the near future, but there are only a
few months left before the election.

SEARHNs




Family and Medical Leave Inclusion Act

o What is it?
m Proposed statute designed to expand the
scope of the FMLA

o How does it affect employers?

m FMLA leave to employees for the care of a
same-sex spouse, domestic partner, parent-in-
law, adult child, sibling or grandparent who
has a serious health condition

SEARHNs

Family and Medical Leave Inclusion Act

o Chance of Passage:
= Unlikely in 2010. The bill has only been introduced
in the House, and no hearings have been held. If
the Democrats retain control of Congress, this may
appear again next term.
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Healthy Families Act

o What is it?

= Another proposed expansion of rights currently available to
employees under the FMLA

o How does it affect employers?

m  Would, for the first time, require certain employers to
provide paid leave to employees

= Applies to all employers with 15 or more employees who
work each working day for at least 20 weeks per year

= Employers will be required to allow employees to accrue 1
hour of paid sick leave time for every 30 hours worked, but
that employers are only required to allow the accrual of a

maximum of 56 hours of paid leave time.
SERRR s

Healthy Families Act

o How does it affect employers? (cont.)
= Paid leave could be used for several purposes

m This bill essentially means that full-time employees will be
entitled to seven days of paid leave time per year

= This leave time will not necessarily be used concurrently
with FMLA leave because not all conditions triggering
application of the Healthy Families Act will constitute
“serious health conditions” under the FMLA

= Will require close employer tracking of employee hours

ECKERT,c




Healthy Families Act

o Chance of Passage:

m Poor. The bill has been proposed in both houses,
but has not made it to the floor for a vote. It may
be hurt by the fact that it requires paid leave in a
poor economic climate.

SEARHNs

Family and Medical Leave
Enhancement Act

o What is it?
= Another statute designed to broaden the scope of the
FMLA

o How does it affect employers?

= Amends the FMLA to cover employees at worksites that
employ fewer than 50 employees

= Continues to exempt from FMLA coverage employees
at worksites that employ fewer than 25 employees
(currently 50), if the total number of employees
employed by that employer within 75 miles of that

worksite is fewer than 25 (currently 50) Eﬁkm
NS




Family and Medical Leave
Enhancement Act

o How does it affect employers? (cont.)
m 4 hours during any 30-day period, and up to 24
hours during any 12-month period, of parental
involvement leave

m “Parental involvement leave” can be used to
meet routine family medical care needs,
including:

o Employee's medical and dental appointments, or
his/her spouse, child, or grandchild; and

o The care needs of related elderly individuals

SEARHNs

Family and Medical Leave
Enhancement Act

o Chance of Passage:

= Unlikely in 2010. The bill has been introduced in the
House, but no counterpart exists in the Senate.
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Balancing Act

o What is it?
= Omnibus provision amending a host of employment-
related federal statutes to broaden protections for
employees
o How does it affect employers?
= Amends the FMLA to direct the Secretary of Labor to
establish a Family and Medical Insurance Program
under which an eligible employee of a covered
employer shall be entitled to family and medical
leave insurance benefits for a total of 12 workweeks

of leave during any 12-month period
EERRENS

Balancing Act

o How does it affect employers? (cont.)

= Amends the Internal Revenue Code to impose
a family and medical leave premium on
employees and employers

= Amends the FMLA to increase the number of
employers to which it applies by reducing from
50 to 25 employees the threshold number of
employees triggering application of the Act

= Entitles eligible employees to leave to address
domestic violence, sexual assault, or stalking

SEARHNs




Balancing Act

o How does it affect employers? (cont.)

® Includes within the purview of FMLA same-sex
spouses and domestic partners and their children

m Requires certain employers to provide paid sick time
to their employees, including time to address domestic
violence, sexual assault, or stalking

= Amends the Employee Retirement Income Security Act
("ERISA") to require that certain employees working
at less than full-time under participation, vesting, and
accrual rules governing pension plans be treated as
meeting full-time year-of-service criteria and qualifies

such workers for group health plans
EERRENS

Balancing Act

o How does it affect employers? (cont.)
m Extends ERISA coverage to certain individuals whose
services are leased or contracted for
m Directs the Secretary of Labor to conduct a pilot
program in up to five states to raise awareness about
telework among employers and to encourage them to
offer telework options to employees

o Chance of Passage:
= Unlikely in 2010.

SEARHNs
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Protecting America’s Workers™ Act

o What is it?
= A substantial amendment to the Occupational Safety
and Health Act ("OSHA").

o How does it affect employers?
= Allows employees to challenge the withdrawal or
modification of an OSHA citation by the Secretary of
Labor within 15 days after the withdrawal or
modification

m Substantially increases civil penalties for OSHA
violations and opens up the possibility of felony
criminal charges when an employer’s repeated and

willful violations result in serious injury or death
NS

Protecting America’s Workers’ Act

o Chance of Passage:

m Okay. Committee meetings have been held as
recently as March, and this would fit in with the
Administration’s more aggressive approach to OSHA.
It is unclear, however, if it can be passed in time
before the elections.

SEARHNs
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FOREWARN Act

What is it?
m An amendment to the WARN Act

How does it affect employers?

= Notification obligations would be imposed on employers with 75 or
more employees, and cover closings affecting 25 or more

employees at a work site

m  Extends the written notification period to 90 days

m  Required to send notification to the secretary of labor and the
governor of the state where the plant closing or mass layoff is

taking place

SEARHNs

FOREWARN Act

The penalty for noncompliance would increase from a
single day of back pay for each day of a violation to two
days of back pay for each day of a violation - doubles

the penalty for noncompliance

Chance of Passage:

m Fair. It has been introduced in both House and
Senate, but Committee Hearings have not started.

SEARHNs
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Secure America through Verification and

Enforcement (“SAVE”) Act

o What is it?
= A bill requiring employers to take additional steps to
ensure that they are not hiring illegal aliens

o How does it affect employers?

m  Would require all employers with 250 or more employees in the
United States to verify the immigration status of every new hire
and current employees using the Federal “E-Verify” System

= Within four years of passage, all employers in the U.S., regardless
of size, would be obligated to use E-Verify

= The financial penalties on employers who hire or employ

undocumented or illegal aliens would increase
SERRR s

Secure America through Verification and
Enforcement (“SAVE”) Act

o Chance of Passage:
m Good. A similar bill passed the House in 2009 by an
overwhelming vote of 407-2. Given the new focus
on immigration reform, this is likely to be a priority.

SEARHNs
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Employee Free Choice Act

o What is it?
= An amendment to the National Labor Relations Act
which would constitute the most extensive reform in
the law regarding labor relations in several decades

o How does it affect employers?

= Allows a union to become the certified bargaining representative
without a secret ballot election by obtaining signed authorization
cards from a majority of employees in a proposed bargaining unit

m  Imposes mandatory “interest arbitration” procedures to ensure
that employers and unions actually reach an initial collective
bargaining agreement

m Increases the fines and penalties for employers who commit
unfair labor practices during union organizing campaigns

SEARHNs

Employee Free Choice Act

o Chance of Passage

m Poor. Originally thought to be a centerpiece of
President Obama’s domestic agenda, but sufficient
time has passed for organized opposition. It is
difficult to imagine Congress taking on another
polarizing vote this close to an election.
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Final Regulations to the ADA

Amendments Act (“ADAAA”)

o Although the ADAAA took effect on January 1,
2009, the EEOC has yet to promulgate final
regulations to interpret and provide guidance to
the ADAAA’s provisions

o The EEOC’s proposed regulations were issued
on September 23, 2009. A public comment
period followed, and the EEOC has indicated
that it is on track to issue final regulations in
Summer 2010

SEARHNs

Final Regulations to the ADA
Amendments Act (“"ADAAA”)

o The EEOC expands on the list of “major life activities”
whose “substantial impairment” constitutes a disability to
include sitting, reaching and interacting with others

o The EEOC also adds hemic, lymphatic, musculoskeletal,
special sense organs and skin, genitourinary and
cardiovascular functions to “major bodily functions.”

SEARHNs




Final Regulations to the ADA

Amendments Act (“ADAAA”)

o The EEOC has also provided a list of impairments that,
regardless of individual circumstances, will almost always
result in a substantial impairment to a major life activity:

Deafness Cancer Muscular Dystrophy
Blindness Cerebral Palsy Major Depression
g}izltl)eil(i:tt; al Diabetes Bipolar Disorder
Missing Limbs Epilepsy PTSD

Mobility Problems HIV/AIDS OoCD

Autism Multiple Sclerosis Schizophrenia

SEARHNs

The Obama NLRB

o President Obama nominated two former Union
lawyers to fill two vacancies on the five-member
Board — Craig Becker and Mark Pearce

m Both have taken their seats on the Board

= General Counsel, Ron Meisburg, (a Republican)
resigned in June 2010, prior to expiration of his term
in August 2010. President Obama has appointed Lafe
Solomon, a career NLRB attorney, as the interim

General Counsel.
SERMANS
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The Obama NLRB

o Potential Pro-Union Changes:
m Rulemaking

for more rulemaking

of employees

o NLRB has typically interpreted the National Labor
Relations Act via adjudication, not rulemaking

o Board Chairperson Wilma Liebman (an Obama
appointee) has explicitly expressed a preference

o NLRB may issue a rule requiring that employers
bargain with Unions who represent only a minority

SEARHNs

The Obama NLRB

m Reversal of Bush-Era Precedents

areas of labor law

labor and more hostile to employers

o Such reversals are likely to occur in many different

o The net result of these reversals will be a Board
that is more friendly to the interests of organized

SEARHNs
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More Enforcement Activity in the
Department of Labor

Secretary of Labor Hilda Solis:

“There’s a New Sheriff in town”

SEARHNs

More Enforcement Activity in the
Department of Labor

o Increased emphasis on enforcement
promised in several areas:
m OSHA
m Wage and Hour Division
m “Misclassification” of Workers
m Latino Employees

SEARHNs
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OSHA

o Under the new “Severe Violator Enforcement Program”
("SVEP"), OSHA will conduct more aggressive workplace
investigations

o President Obama’s OSHA has greatly expanded the
penalties for violations
= Example: In October 2009, BP was hit with a
staggering $87 million penalty for OSHA violations,
more than four times the previous record OSHA
sanction of $21 million

SEARHNs

Wage and Hour Division (“WHD”)

o During the Bush administration, the DOL’s Wage and Hour
Division issued many “opinion letters” to assist employers
with compliance

o During the first year of Obama’s presidency, the WHD
issued ZERO opinion letters

o In March 2010, the WHD announced that it would no
longer issue such letters. Net result — More focus on
enforcement than on compliance.

SEARHNs
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o Initiative to pursue employers that misclassify
workers as “exempt” for purposes of the FLSA

“Misclassification” of Workers

This stepped-up enforcement will particularly target
the trucking, construction and hotel industries, but it
will not be limited to just those industries

The Department of Labor has requested $25 million in
additional funding for such enforcement efforts in the
FY 2011 budget

SEARHNs

Employers must now ensure that they are providing safe
workplaces for Latino employees who may not speak
English well (or even speak English at all)

Employers will not be permitted to use language barriers
as an excuse when Latino workers are injured on the job

DOL supports the Protecting America’s Workers' Act,
which will increase protections for whistleblowers who
complain about OSHA violations

Latino Employees

Secretary Solis had expressed concerns that would-be Latino
whistleblowers would be discouraged from blowing the whistle

due to immigration concerns
EERRR s
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Questions?

Allison L. Feldstein, Esq.

412.566.2182 | afeldstein@eckertseamans.com

Andrew T. Quesnelle, Esq.

412.566.6133 | aquesnelle@eckertseamans.com

SRS

August 12, 2010
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WALKING THE STRAIGHT AND NARROW
EMPLOYERS FACE INCREASED SCRUTINY UNDER THE OBAMA ADMINISTRATION

Presented by Allison L. Feldstein and Andrew T. §hadle
August 12, 2010

l. Introduction

Although recently, the national political scene bagn dominated by issues such as health care
reform and regulation of the financial system, @igama Administration — together with its allies in
Congress — has proposed a wide slate of new stateigulations and rules which will greatly increas
federal scrutiny on employers and will make theaan& employment law an even larger minefield to
navigate. This material is designed to alert eygi® to many of these potential changes in the faw,
illustrate what these changes may actually erdat, to explain how they may impact and affect tay-d
to-day operation of human resources personnel.

1. Potential Federal Statutory Enactments

A. The Employment Non-Discrimination Act

. What it is The Employment Non-Discrimination Act (‘ENDA"sia proposed
federal statute which would prohibit discriminati@gainst employees based
upon their actual or perceived sexual orientatiogemder identity.

. How it affects employers The ENDA would have the effect of making sexual
orientation a “protected class” or “protected cleggastic” similar to how race,
sex, color, religion and national origin are trelatemder Title VII. The ENDA'’s
provisions would apply to all employers having maéhan 15 employees, but
contains exceptions for certain religious employard for the military.

. Current Status The current bill is designated S. 1584 and FR&L7. It was
referred to the House Committee on Education arlabt.én September 2009.
Speaker of the House Nancy Pelosi recently indicthat the ENDA may be
referred to the Committee to the House floor “sboif.it comes to the floor,
passage seems likely — in 2007, the House pagsexviaus version of the bill.

B. The Paycheck Fairness Act

. What it is The Paycheck Fairness Act is a measure interidedxpand
employee remedies under the Equal Pay Act (“EPAThe EPA prohibits
disparity in employee compensation on the basgerf

. How it affects employers The Paycheck Fairness Act permits employees to
recover compensatory and punitive damages if anlagmips violation of the
EPA is with malice or “reckless indifference” to ployees’ EPA rights.
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Moreover, the Paycheck Fairness Act will make irendifficult for employers to

defend against EPA lawsuits by making it more diffi for employers to

demonstrate that a pay disparity is basedana fide considerations other than
sex. The practical effect of the Paycheck Fairdegswill be to greatly expand

litigation in this area as it becomes more luceatfor employees — and their
attorneys — to pursue EPA claims.

Current Status The current bill is designated S. 182 and H.R. The House
has already passed the Paycheck Fairness Act bieaof/256-163. The Senate
Committee on Health, Education, Labor and Pendiaid a hearing on the bill
in March 2010 and it is likely that it will be reqted to the Senate floor for a vote
sometime in 2010. The EEOC has been outspokesuiisort of this legislation.
Assuming that it makes it to the Senate floor, tences of passage are
excellent.

C. The Military Family Leave Act

What it is The Military Family Leave Act is a measure desd to provide
leave to employees who have family members in titieany

How it affects employers The Military Family Leave Act would require that
employees be given two weeks of leave each yeardéoh family member
(spouse, child, or parent) who is in the militarydareceives notification of an
impending order to active duty or who is deployedaicontingency operation.
This Act would essentially create another classmployees who are entitled to
FMLA-type leaves from work.

Current Status The current bill is designated S. 1441 and BZ7 The Senate
version was referred to the Senate Committee onthjdaducation, Labor and
Pensions in the Summer of 2009. In the House,ubittee hearings were last
held in February 2010. Given the bipartisan suppar the military and for
military families, this is likely to pass at someift in the near future.

D. Family and Medical Leave Inclusion Act

What it is: The Family and Medical Leave Inclusion Act is ragosed statute
designed to expand the scope of the FMLA.

How it affects employers The Family and Medical Leave Inclusion Act would
require employers to give FMLA leave to employemsthe care of a same-sex
spouse, domestic partner, parent-in-law, aduldelsibling or grandparent who

has a serious health condition. The net resultldvbe a large expansion of
employee requests for FMLA leave, requiring theemdture of more employer

resources to evaluate and approve such requests.
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Current Status The current bill has been introduced in the Hoas H.R. 2132.
It has not been the subject of any committee hgarsince it was introduced in
2009, but it remains on the table.

E. Healthy Families Act

What it is The Healthy Families Act is another proposedasson of rights
currently available to employees under the FMLA.

How it affects employers The Healthy Families Act would, for the firstig,
require certain employers to provigaid leave to employees. The bill applies to
all employers with 15 or more employees who worgheaorking day for at least
20 weeks per year. Such employers will be requie@llow employees to
accrue 1 hour of paid sick leave time for every I8furs worked, but that
employers are only required to allow the accruah shaximum of 56 hours of
paid leave time. Such paid leave could be usegd)toneet their own medical
needs; (2) care for the medical needs of certaimlyamembers; or (3) seek
medical attention, assist a related person, tafjel laction, or engage in other
specified activities relating to domestic violensexual assault, or stalking. This
bill essentially means that full-time employeeslwi entitled to seven days of
paid leave time per year. Note that this leavestimill not necessarily be used
congruently with FMLA leave because not all isstiggering application of the
Healthy Families Act will constitute “serious hémnltonditions” under the
FMLA.

Current Status Currently designated as S. 1152 and H.R. 2460e House

version has been referred to the House EducatidrLabhor Committee and the
Senate version has been referred to the Senate {fleenon Health, Education,
Labor and Pensions. Neither version has yet bemght to the floor for a vote.
The chances of this passing may be harmed by tbe tifat Senator Ted
Kennedy, who was the original Senate sponsor,wsdeceased.

F. Family and Medical Leave Enhancement Act

What it is The Family and Medical Leave Enhancement Aaristher statute
designed to broaden the scope of the FMLA.

How it affects employers The Family and Medical Leave Enhancement Act
amends the FMLA to cover employees at worksites ¢naploy fewer than 50
employees, but not fewer than 25 employees. Iticoes to exempt from FMLA
coverage employees at worksites that employ felaaar 25 employees (currently
50), if the total number of employees employedhat €mployer within 75 miles
of that worksite is fewer than 25 (currently 50)n addition, it allows an
employee covered by FMLA to take up to 4 hoursrtuany 30-day period, and
up to 24 hours during any 12-month period,pafental involvement leave to
participate in or attend activities that are spoeddiy a school or community

3
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organization and relate to a program of the schookganization that is attended
by the employee's child or grandchild. Moreovée tparental involvement
leave” can be used to meet routine family mediea¢ meeds, including: (1) such
employee's medical and dental appointments, orr tepouse, child, or
grandchild; and (2) the care needs of their relaldérly individuals, including
visits to nursing homes and group homes. Thug, $&veral of the statutes
discussed above, the Family and Medical Leave Edraant Act will require
the expenditure of more employer resources to at@l&MLA leave requests
and will increase the number and frequency of saghbests.

Current Status Currently designated as H.R. 824 and has beenred to the
House Committee on Oversight and Government Reform.

G. Balancing Act

What it is An omnibus provision amending a host of employtrelated
federal statutes to broaden protections for emgsye

How it affects employers The effects of the Balancing Act on employers ar
myriad. The Balancing Act includes many of theiwdlal provisions from
other statutes discussed above as well as somgoaddliprovisions. Some of
the more significant changes are listed below:

o] Amends the FMLA to direct the Secretary of Laboestablish a Family
and Medical Insurance Program under which, for ifipelcreasons, an
eligible employee of a covered employer shall bitled to family and
medical leave insurance benefits for a total ofwitkweeks of leave
during any 12-month program.

o] Amends the Internal Revenue Code to impose a faamly medical
leave premium on employees and employers.

o] Amends the FMLA to increase the number of employersvhich it
applies by reducing from 50 to 25 employees thestmold number
triggering application of the Act.  Entitles elig employees take
additional leave for parental involvement and fgmaikliness.

o] Entitles eligible employees to leave to addressahtin violence, sexual
assault, or stalking.

o] Includes within the purview of FMLA same-sex spaused domestic
partners and their children.

o] Requires certain employers to provide paid siclettmtheir employees,
including time to address domestic violence, sexasahult, or stalking.
Prohibits such employers from discriminating agaemployees for their
legitimate use of paid sick time.

4
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o] Amends the Employee Retirement Income Security (AERISA”) to
require that certain employees working at less thahktime under
participation, vesting, and accrual rules governjmgnsion plans be
treated as meeting full-time year-of-service cidtesind qualifies such
workers for group health plans.

o] Extends ERISA coverage to certain individuals wheeswices are leased
or contracted for.

o] Directs the Secretary of Labor to conduct a pilatgpam in up to five
states to raise awareness about telework amongogenpl and to
encourage them to offer telework options to empésye

Current Status The Balancing Act is current denoted H.R. 304RK. was
submitted to the House Committee on Armed Seniitéaigust 2009.

H. Protecting America’s Workers’ Act

What it is The Protecting America’s Worker's Act is a saimgtal amendment
to the Occupational Safety and Health Act (“OSHA”).

How it affects employers The Protecting America’s Workers Act allows
employees or their representatives to challengevitinirawal or modification of
an OSHA citation by the Secretary of Labor, prodidikat the employee issues
his or her challenge within 15 days after the widlwenl or modification.
Moreover, the statute substantially increases piilalties for OSHA violations
and, more significantly, opens up the possibilityedony criminal charges when
an employer’s repeated and willful violations résal serious injury or death.
The net effect of this statute will be to make OSw@élations far more costly for
employers.

Current Status Currently designated as S. 1580 and H.R. 206&, Senate
version has been referred to the Senate Committdgealth, Education, Labor
and Pensions. The House version has been refertbé Education and Labor
Committee, which has been recently active on tlyisliEtion — a committee
hearing was held on March 16, 2010.

I FOREWARN Act

What it is The FOREWARN Act, as it might sound, is an anmeedt to the
WARN Act.

How it affects employers The FOREWARN Act would bring far more mass
layoffs and plant closings under the guise of WARN would substantially
increase penalties for violation. It would amehd WARN Act by expanding

5
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notification requirements and enforcement provisiorNotification obligations

would be imposed on employers with 75 or more egess, rather than the
current 100-employee threshold, and cover closiaffecting 25 or more

employees at a work site rather than the currergrbpfloyee minimum. The bill

would extend the written notification period to 88@ys from the current 60 days.
Moreover, employers would be required to send icatibn to the secretary of
labor and the governor of the state where the pborsing or mass layoff is to
occur. Finally, the penalty for noncompliance wbircrease from a single day
of back pay for each day of a violation to two day®ack pay for each day of a
violation. In other words, FOREWAR®#bubles the penalty for noncompliance.

Current Status Currently designated as S. 1374 and H.R. 30%e bill has
been referred to committee in both the House am&Gtnate.

J. Secure America through Verification and Enforeat{*SAVE") Act

What it is A bill requiring employers to take additionag¢gs to ensure that they
are not hiring illegal aliens.

How it affects employersThe SAVE Act would, immediately upon its passage
require all employers with 250 or more employeethian United States to verify
the immigration status of every new hire and curesnployees using the Federal
“E-Verify’ System. Within four years of passag#l employers in the United
States, regardless of size, would be obligatedsw E-Verify. The E-Verify
System is an internet-based system permitting igatibn of immigration and
documentation status. Employers who noted, fomgt@, mismatches between
names and social security humbers or duplicateofismcial security numbers
would be required to notify the Department of Hoamel Security. In addition to
these requirements, the financial penalties on eyespt who hire or employ
undocumented or illegal aliens would increase.

Current Status The bill is currently designated as S. 1505 &nd. 3308. In

2009, a very similar bill overwhelmingly passed theuse by a vote of 407-2,
but never made it out of committee in the Sen&ssuming that it could get out
of committee this time, passage is likely as pdrttte agenda involving
immigration reform.

K. Employee Free Choice Act

What it is An amendment to the National Labor Relations wbich would
constitute the most extensive reform in the lawardomg labor relations in
several decades.

How it affects employersThe EFCA has been discussed often enough thsit mo
employers are aware of how this statute would &affteem. EFCA would
fundamentally rewrite labor-management relations(by allowing a union to

6
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become the certified bargaining representativeoutla secret ballot election by
obtaining signed authorization cards from a majasitemployees in a proposed
bargaining unit; and (2) imposing mandatory “inggrarbitration” procedures to
ensure that employers and unions actually reacimitial collective bargaining
agreement. In addition, the bill would increase fines and penalties for
employers who commit unfair labor practices durimgion organizing
campaigns.

Current Status The bill is designated S. 560 and H.R. 1409igidally, it was
thought that the EFCA would be one of President mia top domestic
priorities, and passage was all but assumed. @th#ers have pushed EFCA to
the back burner, however, allowing business and l@map organizations
sufficient time to oppose it. It is unclear whetl=CA in its current form will
be passed this year. If it is not, it will be b&aokthe drawing board as a new
Congress takes office in January 2011.

Reqgulatory and Other Considerations

A.

The Final Regulations to the ADA Amendments A&DAAA”)

Although the ADAAA took effect on January 1, 20G8e EEOC has yet to

promulgate final regulations to interpret and pdevguidance to the ADAAA’s

provisions. The EEOC’s proposed regulations weseidd on September 23,
2009. A public comment period followed, and theCEEhas indicated that it is
on track to issue final regulations in Summer 2010.

The EEOC's regulations will not change the ADA4#&r se. However, some
interpretive elements of the EEOC'’s regulations wildoubtedly be cited by the
EEOC in investigating charges of disability disanation and by employees’
attorneys during the litigation process. Theyuae:

o] The EEOC expands on the list of “major life actest whose
“substantial impairment” constitutes a disabilityFor instance, the
ADAAA lists caring for oneself, performing manuahsks, seeing,
hearing, eating, sleeping, walking, standing, fiti bending, speaking,
breathing, learning, reading, concentrating, tmgkicommunicating and
working. The EEOC adds sitting, reaching and axténg with others as
activities that constitute “major life activities.” The ADAAA lists, as
“major bodily functions,” normal cell growth, digige, bowel, bladder,
neurological, brain, respiratory, circulatory, endoe, and reproductive
functions. The EEOC adds hemic, lymphatic, musskdtetal, special
sense organs and skin, genitourinary and cardialasfunctions to the
list “to make it easier to find that individuals ttvi certain types of
impairments have a disability.”

o] The EEOC has also provided a list of impairmentd, thegardless of
individual circumstances, will almost always resuit a substantial

7
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impairment to a major life activity: deafness,nbliness, intellectual
disability, partially or completely missing limbmobility impairments,
autism, cancer, cerebral palsy, diabetes, epiled8y/AIDS, multiple
sclerosis, muscular dystrophy, major depressiqmlér disorder, PTSD,
OCD and schizophrenia.

. Employers should be prepared for the new ADAAA tatians as they address
the question of disabled applicants and employees.

B. The Obama NLRB

. President Obama’s effect on the National Labor tkela Board — and by
extension, the balance of power between employsisuaions — is expected to
be substantial. The NLRB is made up of five membelPresident Obama
nominated two former Union lawyers to fill two vacses on the five-member
Board — Craig Becker and Mark Pearce. Both hakentaheir seats on the
Board. General Counsel, Ron Meisburg, (a Reputicasigned in June 2010,
prior to the August 2010 expiration of his termre$tdent Obana has appointed
Lafe Solomon, a career NLRB attorney, as the imtésieneral Counsel.

. The effect of President Obama’s selections for Nh€RB will be substantial.
Many aspects of labor law are likely to change, tia$e changes are expected
to be markedly pro-Union. A few significant chasgee discussed below:

o] Rulemaking: Except for issues involving the health care sidy the
NLRB has typically interpreted the National Laboel&ions Act via
adjudication, not rulemaking as is done in manyefall agencies.
However, Board Chairperson Wilma Liebman (an Obapyointee) has
explicitly expressed a preference for more rulemgki The results of
this could be far-reaching. One specific intergtien that the NLRB has
considered imposing by rule rather than adjudicaitothe requirement
that employers bargain with Unions who represerty @nminority of
employees. Such a change would, without reversahy prior Board
decisions or amendments to the NLRA, likely caudarge increase in
unionization and Union activity.

o] Reversal of Bush-Era Precedents The other, more obvious effect of
Obama’s appointments to the NLRB will be the reakf many Bush-
era Board decisions. Such reversals are likebctr in many different
areas of labor law, but suffice it to say that timet result of these
reversals will be a Board that is more friendly ttee interests of
organized labor and more hostile to employers.



37

C. More Enforcement Activity in the Department afldor

Hilda Solis, President Obama’s Secretary of Labonounced upon taking office
that the Department of Labor would substantiallyréase its enforcement efforts
over the efforts seen during the Bush adminigtnati This increased emphasis
on enforcement can be seen in a few areas:

o] OSHA: During Obama’s presidency thus far, OSHA haseikex

substantial funding increases, which have largedgnbearmarked for
enforcement activities. An example is OSHA’s ne8evere Violator
Enforcement Program (“SVEP”), under which OSHA witinduct more
aggressive workplace investigations. Employers$ bdbome subject to
the SVEP where inspections find: (1) fatality etastrophe situations;
(2) two or more willful, repeat or failure-to-abat®lations due to “high-
emphasis hazards” (e.dall hazards, amputation hazards, combustible
dust hazards, crystaline silica hazards, lead rdaza
trenching/excavation hazards and ship-breaking ridaka(3) three or
more willful, repeat or failure-to-abate violationslating to the release
of highly hazardous chemicals; and (4) all “egregio enforcement
actions.
Moreover, President Obama’s OSHA has greatly expautide penalties
for violations. In October 2009, BP was hit withstaggering $87
million penalty for OSHA violations, more than fotimes the previous
record OSHA sanction of $21 million.

o] Wage and Hour Division During the Bush administration, the DOL’s
Wage and Hour Division (“WHD”), which implements ge and hour
provisions of the Fair Labor Standards Act, issuedny “opinion
letters” to assist employers with compliance. Bbgrthe first year of
Obama’s presidency, the WHD issueero opinion letters. In March
2010, the WHD announced that it would no longemassuch letters. As
a result, employers will lose an important avenwe feceiving
assurances that their specific practices compliz WWHD’s view of the
law. This move is indicative of the department’'se@ll shift of
resources away from compliance efforts and towarfbreement and
investigative initiatives.

o] “Misclassification” of Workers : Secretary Solis has also announced an
initiative to pursue employers that misclassify keys as “exempt” for
purposes of the FLSA. This stepped-up enforcemeihtparticularly
target the trucking, construction and hotel indastrbut it will not be
limited to just those fields. The Department obbahas requested $25
million in additional funding for such enforcemaeaiforts in the FY 2011
budget. Employers should therefore take care teuren that all
employees classified as “exempt” meet one of theigiry exemptions.
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o] Latino Employees Secretary Solis has also made a point to nate th
employers must ensure that they are providing sebekplaces for
Latino employees who may not speak English well ¢gen speak
English at all). She indicated that employers waubt be permitted to
use language barriers as an excuse when Latinoevgodce injured on
the job. Moreover, she also indicated that the db@mpent of Labor
would focus on ensuring that Latino workers feadtected when they
complain about OSHA violations committed by thempdoyers. To
protect Latino (and other immigrant) workers whoyntee discouraged
from making such complaints because of concernsutalibeir
immigration status, Secretary Solis indicated tlep&rtment of Labor's
support for the Protecting America’s Workers’ Aethich, as noted
above, will increase protections for whistleblowesso complain about
OSHA violations.
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Patent Marking
Do’s and Don’ts

Presented by:

David V. Radack & Audrey K. Kwak

EEAR NS .

Section 287 of the Patent Act (35 U.S.C.
287)

(a) Patentees, and persons making, offering for
sale, or selling within the United States any
patented article ... may give notice to the public
that the same is patented, either by fixing
thereon the word "patent" or the abbreviation
"pat.", together with the number of the patent,
or when, from the character of the article, this
can not be done, by fixing to it, or to the
package wherein one or more of them is
contained, a label containing a like notice ....

SEARHNs




Section 287 of the Patent Act con)

(a) ... In the event of failure so to mark, no
damages shall be recovered by the
patentee in any action for infringement,
except on proof that the infringer was
notified of the infringement and continued
to infringe thereafter, in which event
damages may be recovered only for
infringement occurring after such notice.
Filing of an action for infringement shall

constitute such notice.
EEXRRns

Where to Mark

o Best ... right on the product
m Printed on product
= Molded in
m Plates on product

o Packaging

= Only if incapable of being on the product due to size,
nature of the goods

o Software

= On electronic media

= Downloadable only? Splash screens; servers.
o Method claims

= No marking needed EEEEHNS




Proper Patent Marking

o “Patent No. xxxxxxx” or “Pat. xxxxxxx"”

o “Patent No. xxxxxxx and other U.S. patents
pending”

o “U.S. Patent No. xxxxxxx; Canadian Patent
No. xxxxxxx and other foreign patents

pending”
EERRENS

False Marking: Section 292 of the Patent
Act (35 U.S.C. 292)

@@ ... Whoever marks upon, or affixes to, or uses in
advertising in connection with any unpatented
article, the word "patent” or any word or
number importing that the same is patented, for
the purpose of deceiving the public ... Shall be
fined not more than $ 500 for every such
offense.

(b) Any person may sue for the penalty, in which
event one-half shall go to the person suing and
the other to the use of the United States.

SEARHNs




a fine of “not more than $500 for every

such offense.” (35 U.S.C. 292)

o London v. Everett H. Dunbar Corp., 179 F. 506
(1st Cir. 1910):

m “Every such offense” = every decision to falsely mark

o Forest Group, Inc. v. Bon Tool Co., 590 F.3d
1295 (Fed. Cir. 2009):

m “Every such offense” = “per article” basis

SEARHNs

qui tam actions under the

patent false marking statute

o  What? Citizen's suit brought on behalf of government

o Who? “"Any person” — includes corporations

o How?
= Complaint to government unnecessary
m  Government can join but not take over

o Settlement / recovery?
= Split with Government
m  Permission needed?

SEARHNs




case law trends since Bon Tool

Roughly 290 filed as of August 2010

[m]

1/3 of 290 filed by 3 plaintiffs

O

1/2 of 290 filed in 3 district courts:
m  Eastern District of Texas (68)

= Northern District of Illinois (63)
= Northern District of Texas (18)

O

Exemplar case: Pequignot v. Solo Cup

m Defendant stamped cups with patents by use of molding
equipment

m  Patent expired before useful life of equipment ended

SEARHNs

O

open questions since Bon Tool

o Standing (injury in fact)
m  Stauffer v. Brooks Bros.615 F. Supp. 2d 248 (S.D.N.Y. 2009) -

plaintiff must plead actual or imminent injury to itself,
government or public; i.e., proprietary injury required

o Intent to deceive
m  Pequignot v. Solo Cup, 640 F. Supp. 2d 714 (E.D. Va. 2009) — no
intent (on appeal)

m  Brinkmeier v. Graco Children’s Products, Inc., 2010 WL 545896
(D. Del. Feb. 16, 2010): finding intent where defendant updated
product packaging but preserving expired patent markings

o Multiple liability

= Same patent (SC Johnson & Son, Inc.; Hunter Fan Co.)

= Same defendant, different patents?
SERMANS




proposed legislation

H.R. 4954 (111" Cong. Section 1(a))

o Limits who can sue

m Parties who have suffered “competitive injury
as a result of a violation of this section”

o Limits damages

m Plaintiff may recover damages “adequate to
compensate for the injury”

m Government does not share in the recovery

o Application
EERRENS

Questions?

David V. Radack, Esq.
(412) 566.6777 |

Audrey K. Kwak, Esq.
(412) 566.6049 | akwak@eckertseamans.com

EEAR NS ..
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The following materials for this seminar are in brief form. These are
sections of topics that will result in more formal journal articles in the following
year. As will be seen from the more general application of these topics,
citations herein are to the ABA Model Rules of Professional Conduct. For
Pennsylvania lawyers, the numeration and text of the rules discussed are
identical to the Pennsylvania Rules (except as noted in the Appendix). We wiill
explore the “positional conflict”, how it affects the firm’s ability to act pro bono

publico and from where this burden to act pro bono publico arises. Perhaps it is

our oath.



A lawyer cannot have two clients averse. Conflict occurs if “there is a
significant risk” of material limitations on the lawyer’s effectiveness for a client.
That risk may be produced by the lawyer’s “responsibilities” to anyone else,
including self. Rule 1.7(a) (1), (2). Conflict is the subject of notice so that the
client may decide whether to consent to run the risk regardless. The lawyer may
work on “reasonably believ[ing]” competence and diligence will be
unaffected. |d. At (b).

One conflict cannot be waived: An action for one client against another
in the same case “before a tribunal.” But traditionally one might argue legal
position X for one client and in an unrelated action argue position Y. Itis this
tension which is described as a “positional conflict.”

Comment [24] under Rule 1.7 is the Ethics 2000 project advance from the
old comment on positional conflicts that had remained unchanged from the
early eighties. [The Comment is set out in full below]. The old focus is preserved
on inconsistent “legal positions” in “different tribunals” for “different clients.”
Otherwise positional conflicts are judged, under the usual array of factors, as an
indirect conflict for “significant risk of material limitation.”

The old Comment focused attention on appellate litigation. The former
Comment to Rule 1.7 provided that “ordinarily” one may represent opposing
positions in trial courts, but not “in cases pending at the same time in an
appellate court.” See Wiliams v. Delaware, 805 A.2d 880 (Del. 2002). (The Court

grants defense attorney’s motion to withdraw based on positional conflicts.)



The new comment reflects years of contemplation that even trial court
representation may produce conflict. And as is troublesome in the world of
conflicts, the existence of any member of the firm in conflict puts the firm in
conflict.

The posture of the old comment and new is prone to see positional
conflicts in terms of a direct litigation conflict, rather the more oblique general
issue orientation. The Bank of America attorney, doing his pro bono, represents
a debtor in bankruptcy arguing that the mortgage of the Bank of Subprime is
void for failure to prove execution formalities. The Bank of America attorney
argues for the Bank of America that all the proof needed against any debtor is a
referent to a database entry locked in spools held at a barely disclosed sub-
basement in New Jersey. The indigent, on the advice of his lawyer, would like to
see the mortgage.

Often cited is ABA F.O. 93-377 Positional Conflicts. “[A] lawyer is asked to
advocate a position with respect to a substantive legal issue that is directly
contrary to the position being urged by the lawyer...on behalf of another client
in a different and unrelated pending matter which is being litigated in the same
jurisdiction....” Now recall that the conflicts of our rules can be produced by
any relationship and all outside forces on the lawyer must be tested for material
inhabitations on the lawyer’s ability to do his duty. Absent that caution, litigation

in different jurisdictions is no conflict at all.



The Opinion uses the trope “different and unrelated” to describe the
actions in spite of the common “substantive legal issue.” Of course, if the
client’s actions were not different or were related, the lawyer would be in a
conflict. These positional conflicts are not matters of direct adversity. Rule 1.7(a)
requires client against client. As to the “substantive,” the Opinion recognizes
that procedural disputes could be conflicting but procedural issues “almost
invariably turn on their particular facts” and so conflict there would be rare. Past
sins are forgiven; a positional conflict does not stick with you. In sum, to rise to
the level of conflict, the representation must be for antithetical issues of
substance in one spot simultaneously. The advance in thinking (in broadening
the thin idea of positional conflicts) was the Opinion’s caution that litigation (a
sine quo non of the problem) includes trial court litigation. To the ancient
thinkers, what moderns call positional conflicts, could only arise by the unseemly
act the lawyer arguing before Courts Supreme the law was X in the Winter term
and not X in Spring.

| have attached as an appendix to this brief note a screed entitled
Supervision dealing with the role of the law student working for the lawyer. In
that piece, | note what is known, the increasing division of the labor of the work
of the law. Indeed, the issue has become what does it mean to be in a firm,
particularly, as it is firm-status that triggers so many ethical obligations, including,

the strictures on imputed disqualification.



Lawyers now gather more frequently as owners of trade names with more
old lawyer labor subcontracted to the derivative instruments of the practice of
law. Rule 7.5(a) allows the practice so long as the name is not false and
misleading or confusable with a governmental or charitable organ. A “law firm”
name may be the same in multiple jurisdictions with proper notice of which
lawyer is where. The dead may remain in the name with firms of appropriate
consanguinity. The comment to the Rule notes this use of the deceased is, of
course, nothing more than a trade name anyway. Lawyers are prohibited from
even implying “that they practice in a partnership or other organization only
when that is the fact.” Rule 7.5(d). A partnership or organization is all one with
the word: “firm”.

“Firm”, in Rule 1.0(c) “denotes a lawyer or lawyers in” every form
authorized to practice. The Comment [2] has the quaint — two lawyers both
alike in dignity in fair shared office space we lay our scene. The Comment offers
that if these separate houses say they are one they are a firm. (Even if they are
really not a firm must be the implication.) Then still, what is the firm — economics
and contract, shared information — are factors for the Comment. The Comment
opines that lawyers may be en firmé for a rule on conflicts but may be
independent for a rule on confidentiality.

The unspoken conclusion of the Comment seems to caution that if you do
not wish to be considered a firm do not share office space. Still the crammed

cubicles exist. In Re Recker, 902 N.E. 20 225 (Ind. 2009) reviewed a disciplinary



action against a part-time public defender given an office space in the old
Putnam County Law Library, packed with other independent part-time public
defenders. He got a stack of letterhead: *“Office of Public Defender” with no list
of lawyers on it. They all did. A client of another lawyer in this pit passed useful
information to this other lawyer who (perhaps improperly) passed it on to Recker
who passed it on again. This last pass was the gravamen of the discipline, a
breach of confidence by Recker since he and the other lawyer were in a “firm”.

The Rule 1.6, governing confidentiality, does not use the term “firm”. The
obligations are personal stemming from the attorney client relationship, another
fundamental trigger throughout the Rules. So too the base rule for testing
conflicts of interest is lawyer to client relationships. The idea of the firm, however,
creates that relationship where one really did not exist. If a lawyer isin a firm, all
the clients of the firm are clients. Recker squealing squealed a client’s
information, if he were in a firm with the other lawyer.

The Supreme Court concluded that the characters were not a firm, just
tough luck lawyers stuffed in the hovel that Puthnam County doled out where
only the indigent criminal wandered (as opposed to “members of the public”).
No firm, no foul. Dissenting Justice Sullivan wisely says the state’s odd defender
system should be declared as a whole firm even though it is far less organized
than the true offices of public defenders that have been considered firms for a

good thirty years.



May one lawyer be a firm? Must partners be partners? Is the paying
customer confused by firms with no employees and partners with no partners?
District of Columbia Opinion 332 (October, 2005) sees no harm and properly
notes that commercial speech cannot be regulated based on mere qualm that
firm might suggest a plural than a singular. The Opinion reiterates that use of
real plurals can be misleading. Partners need not be in legal partnership but
there must be two. One with “and Associates” must have associates. One
would assume “Sons” must have fathers.

The conflicts Rules have always included firm and firm wide issues. Rule
1.8 (k) applies the rest of Rule 1.8 personal restrictions (save for the sex rule) to
other lawyers “associated in a firm.” Rule 1.9(a) on duties to former clients
requires a finding of “a firm with which the lawyer formerly was associated.”
Rule 1.10(a), the classic on imputation of conflicts, begins with “[w]hile lawyers
are associated in a firm.”

The Rules are fluid and undefined as to what is meant by association. As
with the definition of firm, association is by implication a test of facts to a given
rule. The association is between or among lawyers and there is no sine qua non
for a firm finding. Profit and risk is closely contractually controlled among the
owners of the trade name. Young lawyers may be apprenticed toward
ownership or merely bound for a term of years (or less). Partners beget
shareholders beget interest holders in an LLC. This progression of lawyer entities

has been subject to regulation as to who might own what and how liability



might be limited. But sharing in profit and risk is not required for association, that
is, being in a firm.

How distant must a lawyer be from the center of gravity of the firm to
conclude that he spins in an independent orbit? As a later exhibit of this
astrophysical ethical puzzle, consider Alabama F.O. 2007-03 on the “ethical
propriety of using temporary lawyers.” (The latter label “temporary lawyers” is
infelicitous; the firm is using lawyer services temporarily; the lawyers will still be
lawyers when the service is over.) The ABA views a contract attorney working on
one thing with access to only that one thing as a member of the firm for that
one thing and one thing only. Essentially, this practice, screening from conflicts
by imputation, has come to predominate. Alabama is unconvinced and
required full temp conflict testing.

Whether the client should be told that a temporary attorney is working on
his case, another twenty-year conversation, is re-examined. The ABA thinks a
tempis atemp is a temp. A client’s consent is not required for a mere change
in personnel. Alabama disagrees because a client assumes “only attorneys
within the firm are doing work.” (Quoting GA State Bar F.O. 05-9). Is it untoward
to note that the temporary lawyer maybe in the firm for conflicts but not
enough in for advertising?

The prevailing view is otherwise; that effective screening coupled with
contract, disassociates the contract attorney from association with the firm. See

Kansas Op. 95-14. The Chinese Wall and the Cone of Silence are now trusted as



economics drives their effectiveness. The firms want the laborers to focus in
silence on their confined legal task. That focus produces the efficiencies of any
production line. Screening puts the contract lawyer outside the firm.

Screening to eliminate conflicts is in ascendancy. Screening means the
“isolation of the lawyer ... within a firm ... reasonably adequate ... to protect
information” he ought to be protecting. Rule 1.0(k). Screening of those without
the firm has been licit for years. The new secretary who worked for the firm suing
your client produces the risk of conflict, the dissemination of protected
information, but the employee will not taint the new firm if screened.

Contractor attorneys, not of the firm, are screened.

Members of the firm may not avoid each other’s conflict. Rule 1.10(a)
provides that no one “associated in a firm” may represent a client if any of the
firm is in conflict. The rule references the two types of conflict producing event,
Rule 1.7 on “concurrent” conflicts and Rule 1.9 on duties to former clients.
“Concurrent” means two current clients in opposition. Former clients include
the lawyer’s clients and clients of the lawyer’s former firm. Rule 1.9(a), (b).

The wide range of opiners felt a reluctance to regulate (in the absence of
actual harm) the employment prospects of, particularly, non-lawyers. Inhibiting
employment mobility for the non-professional (who had not taken an oath to
follow these rules) smacks of some restraint of trade. Yet the full imposition of the

imputation rule for the new associate had the same effect. Whether to allow



screening for the incoming lawyer persists as a local question, but, in 2009, the
ABA House of Delegates, finally allowed it.

| recount this recent tale of screening not to expound on its morality or
effectiveness, not to bury or to praise it, but to note simply that it is here.
Screening as a legal cultural value, an acceptable and efficient way of doing
the legal business, informs the mode of modern practice. Contractors do
divided labor and even within firms of size, “associates” work within groups
organized for all law’s subspecialties. The firm, the old firm with the worn leather
chairs, is not contemplated in screening.

| commend the brief commentary on the passage of new Rule 1.10(b) in
the Editors’ Note in Regulations of Lawyers, Statutes and Standards, Gillers,
Simon & Perlman, (2010 Wolters Kluwer). Although the ABA Committee evinced
long time enthusiasm for allowing screening for the incoming lawyer, the House
of Delegates did not share the joy.

This matter of screening is one of several institutional suggestions greeted
with various levels of abhorrence by the Delegates over the last decade or
more. The success of these proposals now may indicate more that the old ways
of practice are dying out than the policy based arguments suddenly appear
better. For example, the long fight over multijurisdictional practice ended in a
rule that facilitates nationwide legal practice. Screening aids large firms in

acquiring small ones.
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The enthusiasm of converts must have overtaken the House of Delegates,
for in their first iteration, a bill was passed allowing screening to be used within
firms (the prohibition on concurrent conflicts) as well as without (the prohibition
on former client conflicts). This marked and radical change passed unnoticed
at the time of its effect. One may say unnoticed in sympathy, just a draftsman’s
error, the Rules are frightfully organized, the focus was on policy not the terms of
a Rule. One may say unnoticed because screening is there, in our culture, and
who can tell anyway who is “associated” with the “firm”. By the end of 2009,
the text of the rule was corrected, by the House, limiting screening as protection
only with respect to the new lawyer and old client.

Economic benefits are also said to accrue from class action litigation.
Representation of the many by the few in one place must be cheaper. Averse
choices and interests naturally attend the larger class of clients. Waivers are
gathered by the class’s counsel of clients in anticipation of some friction,
informing by form the clients of these consentable conflicts. (Perhaps some
employ a lawyer to read the form.) The class action lawyer has been given
effective ethical devices to encourage the reduction of many lawyers to a few.
In Moreno v. Autozone, Inc., 207 U.S. Dist. LEXIS 98240 (N.D. Cal. 2007), the District
Court disquallified a lawyer who had clients for a settlement and clients against

settlement and failed to tell either of the other. The lawyers offered no notice

was required, no conflict existed because we do not know “’[h]Jow adamantly

the clients were in conflict. |d. at 410. That a lawyer can make that assertion
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requires a culture where the efficiencies and inevitabilities of the class practice
have overcome an older sense of conflict. That older concern is now mollified
by the ritual of informed consent.

The division of labor includes clients as well. ABA F.O. 07-446 opines on the
unbundling of the practice of law and concludes that a lawyer may secretly aid
the pro se litigant in the course of the law and the preparation of papers.
Whether to tell a court about who’s holding what bundle is the issue and the
state bar association opinions differ. The Formal Opinion notes that the
existence of the ghostwriter (not my invention but a term used for the practice
throughout the literature) — does not affect the merits. (Does ethics ever?)
Some rule or statute or direct question may locally require disclosure. The client,
pro se, saves attorney time in travel and in court and time is money. Sign a
pleading and the attorney’s meter runs. But the practical effect of the lawyer’s
presence in these small potatoes cases (after all, all pro se) is nil. Cost is
reduced by ceremony avoided.

New Rule 1.10(a)(2) does not require client consent, just effective
screening. The screened must be “apportioned no part of the fee” paid to the
unscreened. New Comment [8] tries to suggest that the screened on salary
may be paid as usual. What the Comment says is that the screened may
receive a “salary or partnership share established by prior independent

agreement [aren’t’ they all?]” but no “compensation directly related to the
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matter” requiring the screen. The former client (as has been the law in this area
forever) is told the screen is on and given opportunity to watch it.

Screening does not work for current clients and lawyers within the “firm.”
Firms are one, for now. When a new client speaks to the Firm he speaks to the
Firm. Screening is pressed in to service, reflecting a willingness to facilitate
economic reward. Yet, within the firm are lawyers and lawyers driven to use
their talents for not just gain, but good. All jurisdictions, all courts, all opiners in
the forests of ethics extol public service as a matter of “professional
responsibility.” Rule 6.1. But the provider of “pro bono publico legal services” is
at risk for positional conflicts that cannot be avoided by unconsented screening.

As with the many modern usages, pro bono publico arose from the same

illunderstood time when oaths meant hell. Pro bono publico means for the
public good. The phrase’s use now is to infer the service is free. When it began
life, it was as part of analysis in statutory interpretation. In Heydon’s Case, Lord
Coke drops the expression as part of his famous what’s the mischief to be
remedied rule. Law is construed to “suppress the mischief ... and ... add force
and life to the cure and remedy, according to the true intent of the makers of
the Act, pro bono publico.”

In that same troubled year of 2009, the House of Delegates approved a
recommendation by the Standing Committee on Pro Bono and Public Service,
Section of Business Law, The Bar Association of San Francisco Commission on

Homelessness and Poverty Standing Committee on Legal Aid and Indigent
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Defendants. Poverty stalked the land and debtors, “persons of limited means,”
could use “pro bono legal services” for credit and debt related issues. Lawyers
are willing to volunteer to help. Some lawyers are adept at these problems
because they work for a bank. The banker’s lawyer has a risk of positional
conflict acting as the “pro bono legal services” provider for debtors of banks.
Caution, in modern life, is to conclude that an anticipatory waiver of the conflict
is appropriate. The conflict certainly is waivable but the banker lawyer/pro
bono lawyer must tell both and get waivers from each. The Report
accompanying the Recommendation offers that large banks already waived.
The Recommendation simply resolves that “corporate counsel” encourage
clients to waive, if they can, positional conflicts for this style of “pro bono
services.”

The most influential work on the positional conflicts and pro bono publico
is Spaulding, Note: the Prophet and the Bureaucrat: Positional Conflicts in
Service Pro Bono Publico, 50 Stan. L. Rev. 1395 (1998). The work is cited in the
report of the resolution encouraging waivers: A practical solution to an ethereal
proto-conflict, a lawyer-like response, notice and waiver, which admits no
conflict known but describes the nature of the firm’s support for matters pro
bono publico.

Now the notice might say that client that pays cannot object to pro bono
publico activity of the firm. There is no positional conflict, a contested

substantive legal issue in the courts of one place; the notice is simply

14



precautionary. Of course, we, the collective firm, will and must warn if real
trouble arises. And we will never ever sue you pro bono publico.

One cannot fault firm’s facilitation of the pro bono publico through these
waivers and thus the resolution. For conflicts (vague as they may are), cannot
motivate as well as plain money. If the whale client evinces a different view of
what is in the public good, the firm may be wise to shift pro bono public support
away from the current set of irritating indigents. There is much publico, not
enough bono.

That substitute charity work may be done does not replace skill sets lost.
Should | write now that mere specialization no longer serves to describe the
fractious set of practice niches? The best work for the angels would be from the
devil’s lawyer. Not that the case would come out differently (a key point in the
general philosophy of pro bono publico service; it has little effect on the
ultimate just outcome) but the devil’s lawyer knows the field, eases the pain the
system can cause, saves us all by soothing justice.

| wonder how often the notice and waiver anticipatory is used by firms
among paying clients. Good practice has a fee agreement that may be used
to effect anticipatory waivers (ala pro bono publico). The specificity, however,
in the pro bono publico notice must be somewhat greater, somewhat cause
particular. Firm advertising might proudly promote the firm’s charitable deeds.
But, revelation of particular subtleties of possible positional conflicts absent

competing substantive legal positions currently before jurists in one jurisdiction?
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What the client won’t know won’t hurt him. There is no conflict and no notice is
required.

The banker may weigh in his heart or his pocket whether his lawyer
advocating legal positions, an aspect, an attitude, a world view different than
his, is to his good. The banker might say no. See Wiliam Glaberson, The New
York Times, April 17, 2009 “New York Loses a Top Legal Ally in Suit Over Guns.”
Weil Gotshal & Manges withdrew its pro bono support of plaintiffs suing the gun
industry citing “positional conflicts” with clients in the gun industry. Unspoken
(but there is no need to say), the gun makers said no.

Pro bono publico (or for short, pro bono) has come to mean free legal
service. This usage has actually fully developed only in the last thirty years. And
it is only in the Ethics 2000 project’s interpretation of Rule 6.1 that the phrase is
fully used. Indeed, the obligation or aspiration that members of the bar perform
public service is of fairly recent vintage in our 1000 year history. The phrase, in
part, has entered our language with a different meaning as the state, pro bono
publico, had to license charitable practice or mandate it.

In In Re Thom, 33 N.Y.2d 609 (1973) the Court of Appeals of New York
reversed the decision of the Appellate Division denying approval of the
incorporation of Lambda Legal Defense & Education Fund, Inc. as a “legal
assistance corporation”. The Division was un-persuaded an organization for
legal rights of homosexuals was “benevolent or charitable” in the language of

the judiciary law of the age. Id. at 610. The Division found no “persons without
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means” assisted. Id. “[There maybe] a lack of desire on the part of some

attorneys who work pro bono publico to take the cases of homosexuals, but this

appears to be no more than a matter of taste.” Id. at 612 (quoting Appellate
Division). A per curiam opinion essentially reverses the division because those
determinations of fact, lack of benevolence, lack of charity, lack of poor, were
unsupported.

Two judges argued, in a fuller opinion, that the Division’s decision was
inconsistent with its conclusion that the Puerto Rican Legal Defense and
Education Fund, Inc. was benevolent. All sorts of Constitutional Amendments
prohibit the state from favoring a cause. Id. at 612-613. A dissenter notes that
the Puerto Ricans proved a clientele of indigency, the homosexuals did not. |d.
ato617.

Reading the list or licit pro bono publico activities in the 21st century, as
reflected in Rule 6.1, makes Thom’s case also seems quaint. But subsumed in
Thom are the ethical problems of practicing for a cause with lawyer volunteers
in an ethical culture that had long inhibited such associations. These pioneering
legal funds, organized associations, could not provide legal services without a
license to practice. | feel like | am whittling by an old fire place when | remind
the reader that the professional corporation statutes were still then young, too.
To provide collectively legal services without firm-hood required legislative

action pro bono publico to facilitate pro bono publico.
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Thom’s case also reflects that that lawyer be unpaid was not part of
whether the public benefited. Lamda’s, Puerto Ricans, Theta’s to Beta’s paid
the lawyer, often less to be sure than the lucre of the Man, but a paid labor of
love nonetheless. One may volunteer and many did and did individual acts of
charity but to be pro bono publico requires a wide reach and organization.

How did a phrase describing how parliaments and kings act, pro bono
publico, come to mean free legal service, provided by lawyers? Often as in the
resolution for the encouragement of waivers of positional conflicts, the publico is
deleted, perhaps justified that that (as a grammarian might say) is understood.
The publico of Lord Coke meant the state. Publico is now for us “the persons of
limited means,” and proponents of a series of causes in need of free support.
The causes are rights, chairity, religion, the communal good, and education
(from the American Bar Association’s typical description at Rule 6.1). This
description is more recent than the young lawyer might imagine. In 1983, the
ABA passed the First Rule 6.1 that a lawyer should render “public interest legal
service” (no pro bono publico). Coke or Cicero might be taken aback to see
the lawyer’s list, with its apparent revolutionary potential. The publico controlled
rights, prayer, law, education; salus populi suprema lex. Aid to the poor, in their
hunger, in their need, when they had been cheated, jailed, a victim would have
been recognized by Coke and Cicero as a public good but only as to the

peace of the publico.
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The modern rationale for pro bono publico service is a rational one, barely

moral wherein the obligation is attendant to a profession that wishes to self-
regulate. But, in still older times, the obligation of public service and indeed alll
ethical obligations, sprang from our oaths. The modern ABA Rules and
Comment do not use the word oath at all.

Oddly, it is Gideon v. Wainwright, 372 U.S. 335 (1963) which occasioned
modern discussions of oaths and pro bono publico service. Gideon mandated
indigent representation for state systems that had no funded offices of public
defenders. Can the lawyer be forced to represent the poor? While the law in
this area has grown over the years, particularly as to uncompensated state
mandated representation, the old cases focused on the oath. See State Ex Rel.
Wolff v. Ruddy, 617 S.W.2d 64 (1981) wherein the lawyer’s oath to “never reject
... the cause of the defenseless or oppressed” bound the lawyer to public
service.

It is outside the scope of this note to give the patient reader a full history of
oath taking, as that history is the history of law. | will leave to your conscience
the efficacy and meaning of your oath. Modern practice shows a strange
reverence for oaths in our practical legal culture. Oaths are still everywhere.

In Adams v. State, 286 Ga. 496 (2010), the convicted murderer argued his
jury took their oath too late. The oath of the type “you shall well and truly try...
so help you God” was administered after the prosecutor had put in his case.

The Court reviews the surprisingly long list of cases in the Peach state and
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elsewhere. The Court concludes the legal limit is before jury deliberations,
absent a showing of real harm. The oath, however, is unwaivable part of the
rectitude of the process. “We decline ... to follow cases which hold that a
failure to object constitutes a waiver. To do so would necessarily dilute the
purpose of the oath and solemnity of jury service.”

How could one show harm occasioned by the lack of oath? Did the jury
badly and falsely try the case under the impression God was not watching?
And would this unsolemn attitude have been averted by the application of the
oath? Persuading a judge that a conviction be reversed for lack of an oath by
answering the last two queries, yes, is impossible. The recantation of the Salem
judge/jurors offers their mixed confession of error, claiming that, in part, the Deuvil
made them do it. Perhaps it is only this level of demonic proof that would
garner reversal.

In spite of its practical inefficacy when given, the oath untaken allows hell
to break loose. Rationally, of course, this result is indemonstrable. The rational
argument is that jurys know that which they are about is fraught with seriousness
of purpose. But, perhaps, it is that culturally repeated ceremony that creates
the cultural awareness that the juror has of solemnity and seriousness. So that
the missed oath in a case is minor. Missing oaths forever and all is different.

Judge Crotty’s very personal and very long opinion denying a motion for
recusal is instructive in the interaction among religious faith, capacity to

adjudicate, and his oath. In Hoatson v. New York_Archdiocese, 2006 U.S. Dist.
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LEXIS 87877 (S.D. N.Y. 2006), he was accused of being a Roman Catholic, subject
to excommunication by the hair-triggered Cardinal Egan. And, concomitantly,
one would expect greater rewards in heaven if he found for the diocese. Put
personally, he stated the petitioner’s case: “[]] may be unable to comply with
[my] sworn duty to ‘administer justice without respect to persons ... faithfully and
impartially.”” Id. at 13, quoting 28 U.S.C. 8453. Religion is not grounds for
mandatory recusal nor should it be in a formal system that hopes its judges take
their oaths to heart. Judge Crotty cites the United States Constitution, Article VI,
that “no religious test shall ever be required as a qualification to any office....”
The oath’s religious origin is somewhat contradictory to the notion that religion is
not a test. Washington’s spontaneous addendum, so help me God, to the
President’s oath is a part of judicial federal oaths.

The lack of oath by your lawyer will not get your conviction reversed.
Wilson v. Colorado, 652 P.2d 595 (Col. 1982) holds typically that Ms. Wilson’s
assault conviction stands in spite of her law-school graduate but not shriven
representation. Oath-less unauthorized practice only vitiates convictions on a
showing of harm. The case is noteworthy as it discusses the story of the poor
non-lawyer. He passed the State Bar but somehow never took (or there was no
record of him taking) the oath. After four years of what must be called practice,
a court caught him. He was forced to take the exam again four years later for
readmission. The Supreme Court of Colorado offers: “the oath ... is not simply

an administrative ceremonial event but ... a fundamental and integral part of
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the admission process. A person taking the oath pledges that he will abide ...
by those principles of loyalty, honesty and integrity to which all persons who look
to ... lawyers for assistance are entitled.” |d. at 596 N.8. Again, the young non-
lawyer’s illegal practice was done with loyalty, honesty and integrity; even the
assaulting Ms. Wilson thought he was a fine lawyer, if only he had been a lawyer.

The patron saint of lawyers acted for the public good. (For a lively précis
on St. Ives, see Regular Feature, Questions and Answers, 84 Law Libr. J. 215, 223-
228 (1992). Ives, a judge and lawyer in Brittany, practiced in the late 13t
century. He worked for paupers free and merited through his lawyerly works the
honor of patronage for the orphan as well. A verse attends his honesty:

St. Ives was from Brittany

An Advocate not a thief

A thing well nigh beyond

belief
Working for the poor and failing to take a bribe is not the part of the common
lawyer; acting for the public in this way is enough (with a miracle or two) to
make one a saint.

Other saints were oath-bound lawyers. Thomas More’s saintliness comes
from placing God above King. This heroism is not the same as Ives’ chatrity.
There is a complement of canon lawyers who have received their crowns for
wise theology and scholarship; an inquisitor or two; an untallied number of

lawyers turning saintly by turning away from the courts of man and mammon.
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Sainthood, certified and declared, is a poor measure of saintliness, practiced
and lived. But from a profession populated by clerics, named for their priestly
training if not priestly vows, one might think more lawyers like Ives, purveyors of
charity, would be recognized. Perhaps, as the verse suggests, advocates
become thieves or thieves become advocates.

In More’s analyses of his obligations, lawyers see his lawyer’s mind at work.
In a modern sense, the oath form of his dispute that he would not swear that the
King was supreme of the Pope, is a contractual matter. He is careful that his
objection is inter se. He argues only his own case. He will not stir controversy.
“How be it (as help me God) as touching the whole oath, | never withdrew any
man from it nor never advised any to refuse it nor never put, nor will, any scruple
in any man’s head, but leave every man to his own conscience.” The Principled

Resignation of Thomas More, 31 Loy. L.A. L.Rev. 63, 73 (1997).
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SUPERVISION
by

Mark D. Yochum

The law student seeks to work for a practicing lawyer. The student needs money,
experience, a shot at more permanency after passing the bar. The lawyer needs
assistance but he does not want assistants. The lawyer will hire the student but only if it is
agreed that the student is no employee. The law student becomes an independent
contractor.

This short screed will explore whether a law student working thus can even
ethically (let alone legally) be treated as an independent contractor. Annually, as a
purveyor of the tax law, | am told by students of their surprise to learn that the guise of
independency produces a hurtful self-employment tax. The non-employer lawyer is
relieved of taxes and insurance, paperwork and liabilities and on and on. “l was told
that | would not be hired if | would be an employee.” | particularly dislike the lawyer
suborning the students’ perjury, a bloodless crime. | dislike that it is hard for any student
to get any job. |regret that times are hard and difficult to “earn a satisfactory living”
while remaining “an upright ethical person.” ABA Model Rules of Professional Conduct
Preamble at [9].

Law schools were not born in contemplation that their graduates would be
instant practitioners. Only through being an apprentice could one learn the trade.
Mentoring, now, has to be sought out in support groups and networking. Legal services
are provided by trade names with much work farmed out to contract attorneys. Equity

participants, the lawyers who own the firm, have little motivation (save the good of the



profession) of providing opportunities for the contractors to receive supervision and
guidance. Mentor, in the lliad, is an old man, Athena, in disguise. Odyseus, an old
trickster himself, is beloved of Wisdom and she gives him aid. This wisdom to receptive
wisdom was the idyllic model for legal education. School the prepared mind to be
ready for work with a wiser older lawyer.

Formally, the Rules of Professional Conduct certainly permit one lawyer to work
for another lawyer as an independent contractor. This relationship is burdened by
many obligations on the preservation of confidentiality, the avoidance of conflicts of
interest, the nature of the fee arrangement (and whether it must be disclosed to the
client) and more. This relationship is not burdened (save when state lines might be
crossed) by the problem of the unauthorized practice of law. The contractor is a lawyer
and needs no supervision.

A law student is not a lawyer. Whether or not the student has been hired as an
employee or contractor, all of the same burdens still apply. Lawyers hiring others,
wherein particularly information may be passed, must have mechanisms in place to
ensure compliance. Consequently, paralegals, secretaries, disposal companies, private
detectives, employees or independent contractors, can blow confidentiality, create a
conflict, taint a fee.

What does this independent contracting law student do? If the contractor gets
the client’s name, the restrictions are triggered. Perhaps our hiring lawyer can limit the
student’s work, feeding him tasks with no names, no information, no access. Otherwise,
the failure of the hiring lawyer to supervise, even without a breach, is in itself a violation.

The independent contractor works without supervision. Has my law student

been given an unsupervised task which is the practice of law? Unlicensed practice is



criminal for the practitioner. Lawyers have been sanctioned for abetting it for decades.
The hiring lawyers all failed to supervise. But (one hesitates to write) — what is the
practice of law?

| cannot litigate in these pages the ages of cases. Restrictions on legal practice
are justified by concerns for competency and maintenance of independence of
judgment. | will confess, in a nice case, | might find that the activities were so restricted
that no crime is committed. But the law student that is given a client and facts and
told to research the matter and report back, that student is practicing law.

Another quibble attends. May the hiring lawyer supervise just enough such that
the Rules of Professional Conduct are satisfied yet not enough for the law student to
lose independent contractor status under tax, employment or tort law? There is a line
that would have to be subtly drawn. Under federal tax law, at least, one starts with the
presumption of employee status and to be something else is a burden for the taxpayer.
Worse, in my view, is that arguing for independence is essentially arguing that we,
student and lawyer, have an illegal relationship.

In Re Perrone, 587 PA 388 (2006) dealt with the Office of Disciplinary Counsel’s
opposition to petitioner’s second request for reinstatement. Disbarred but using a
common dodge, he practiced as a paralegal. He worked at home and sent his work
to the licensed attorney for whom he worked. He never said he was licensed and had
no dealings with clients. The Hearing Committee found violations of PA. R.D.P. 271(j). In
sum, the Rule seems to allow “law-related activities” by the disbarred only under the
“direct supervision” of a licit lawyer. “[N]otice of employment” to the Disciplinary Board
of the arrangement is required jointly from the supervised and the supervisor. Yet Mr.

Perrone was unaware of the Rule and believed he was an “independent contractor.”



The Board, in recommending a grant of reinstatement, noted the intent of the
Rule is to protect us from unauthorized practice by the defrocked. The Court asked the
parties to brief whether a home-based independent contracting disbarred lawyer
violated the Rule. The Court determined that if there was sin, it was not morally fatal to
the renewed practice of law. The Court’s opinion presumes, however, without
deciding, that Perrone did act as an independent contractor. The principal strictures of
the Rule apply even if he has such status. The Court kicks back to the Board on whether
to clarify the reporting rule to include specifically independent contract status.

I, with Justice Eakin, dissent from the notion that one can be supervised and be
an independent contractor. He properly notes that any one calling himself
independent avoided the rules on supervision — thus practicing “law-related services”
illicitly. If suspended, he was an employee and should have sent the notice to the
Disciplinary Board. Justice Eakin’s brief review of the law of employees is well to the
point. He notes that the principal opinion disregarded Disciplinary Counsel’s assertion
that Perrone was employed. While the Court certainly suggests that the disbarred
independent contractors have regulated supervision, no decision was made as to
whether that relationship can really exist. Perhaps a decision will not be made under
the Rules of Professional Conduct but in cases brought by tax collectors, aggrieved
clients, or fired employees.

In fact, more terrifying to the hiring lawyer than the Office of Disciplinary Counsel
might be the Internal Revenue Service. Clearly, the relationship has been fabricated to
avoid the employer’s federal tax burdens. There is, however, Private Letter Ruling
9639001, issued in 1996. Private Letter Rulings, by statute, have no precedential value

and may not be cited to courts. This status comes from the lower level of review a PLR



gets at Treasury, as opposed to full Revenue Rulings. Nonetheless, PLR’s almost always
reflect the Service’s view and method of analysis.

PLR 9639001 retells our tale. Sole practitioner hires a law student for research and
support, such as the drafting of pleadings. The student’s work was reviewed by the firm
of one. Standard billing time sheets were submitted. They had no contract, a
relationship at will. With no irony, the PLR notes the student did not have an office, did
not advertise himself, and “could not incur a profit or suffer a loss in the performance of
his services.” The hiring lawyer said nonetheless the student was an independent
contractor. The PLR concludes that the student was an employee. Under any factor
analysis, the only factor suggesting that the student was independent was that the
arrangement called him independent, and, at root, that is not factor at all.

What the Rules of Professional Conduct require is that all non-lawyer workers be
supervised. The independent contractor providing document retention or waste
disposal may only require supervision to preserve confidences. But workers with great
access to information - paralegals, secretaries, clerks — require full supervision. Without
supervision, the delegation abets the unlicensed practice of law.

For me, my law student must be an employee. The student ought to be
supervised; the student ought to be taught. But supervision itself in its mythic form is
disappearing, the culture of the wood paneled office, the over-stuffed chair swallowing
the hungry young lawyer, getting chewed over by a gray hair. My student now
becomes a lawyer as an independent contractor and | worry as to who will supervise
that young lawyer. The business of law affects how we school them and our ethics. |

offer ABA F O. 08-451 on the “Lawyer’s Obligations When Outsourcing Legal and Non-



legal Support Services.” Rather than review the professional ethics posers, see the
globe described.

Legal services are parsed fine, lawyers outsourcing to independent contractors
for all jobs you can think of, through “intermediaries” sometimes, to non-lawyers and
other lawyers, to foreign lawyers, to non-lawyers in foreign places. The Opinion does
not lament this global division of labor but rather lauds the reduction of costs and
improvements in service. As to whether global unlicensed practice has been licensed,
the Opinion merely notes that the issues of unauthorized practice are variable by state
and country and the jurisdiction of an offender may punish locally. The Opinion notes
that the “outsourcing lawyer” will be an abettor if the outsource violates the local law.
The Opinion is not without its concerns but it is much more of how-to - here is how the
“outsourcing lawyer” can live in the new wide, wide world.

As a rule, there is no rule about what the practice of law is. Recently, massive
judgments have been rendered against companies trading in the you-don’t-need-a-
lawyer scams of the living trust game. See Indiana Ex Rel Indiana State Bar Assn. v
United Financial Systems Corp., 925 N.E. 2d 8 (Ind. 2010) and Columbus Bar Association
v. American Family Prepaid Legal Corp., 123 Oh. St. 3d 353 (Oh. 2009). Bar
Associations are moved to action when the fish are large and the competition hurtful.
This conduct is outsourcing but dispensing with the outsourcing attorney. If a lawyer
merely outsourced to the scams, his fronting would be disregarded. But, in modern
times, the outsourcing lawyer is simply being wise and efficient. The Rules prohibit the
total outsourcing of client’s work. Attracting clients merely to refer them, saying you do
something when you do nothing, is false advertising! Small matters on the margin, my

law student borderline arrangement with the sole licensed lawyer, offers no tempting



target. Few objectors exist as many may participate in similar practices. Enforcement is
costly. A measure of evidence will be shielded by client confidentiality. Opinions may
be sought of Bar Associations locally, statewide, or nationally. But these opinions lack
force legally and, in any case, largely avoid unauthorized practice issues. All lawyers
everywhere and everyone else may complain to the Disciplinary authority concerning
ethical lapses. But, absent client complaint, a problem cannot be proven. The law
student might complain — and here is what | dislike most about the practice -
confessing his own crime to reveal the encouragement of his abettor. There is a lack of
supervision of the first order.

When my law students ask me what is to be done as they clutch their Form 1099,
not a W-2, | tell the foregoing story. As to squealing on the boss, | must confess that
turning oneself and the hirer in for this affair is not mandated. The Squeal Rule, the
crucial element in justifying lawyer’s self-regulation, only requires revelations of
substantial violations that go to the fundamental virtues of the profession. (In my
jurisdiction for years, the unannounced view of our enforcement folks was that tax
evasion per se was not reportable, a motivation for another screed, another day.) The
fundamental virtues that Perrone proved for reinstatement were “moral qualifications,
competency and learning in the law.” His offense, if known by another lawyer, would
have certainly required squealing. He ran a racket in Philadelphia for three years
falsifying fee applications, as court-appointed counsel to the poor no less. (His
contemplative life as an independent contractor during his Decade of Penance must
have improved his “moral qualifications.” Somehow, | believe even the newly saintly

Perrone could have used supervision.)



Does my law student’s tax dodge rise to crime or theft requiring disciplinary
confession? Within the four corners of a law school exam, | might make it so. But on the
globe, this arrangement is a little thing. Found out, back bills will be paid, interest,
perhaps a penalty. Knowledge that the dodge is a dodge makes it more sinful. The
law student yet need not report the deal.

Lawyer readers will know that | cannot, hearing the law student’s story, tell on the
both of them. Advice sought for compliance with the Rules must be held in
confidence. | will not ask permission to do so as the pressure on the client might
overbear the client’s judgment. | can tell you the story to educate because you could
never discover who the characters really were.

| still get hot when | hear the tale again and again. Steamed as | instruct again
another student, supervising the independent contractor, | cool to reflect with a victim
of the victimless scheme. The unsupervised law student is stuck. Look at the global
picture. Pay up, relax, bide awhile, this is the way we live now.

This map of the future makes my concern for my lost law student seem rather
quaint. Supervision is a horse and buggy road in the growth and development of the
young lawyer and has been rutted economically and institutionally. Supervision is an
old blue highway, an elderly artery that used to carry the traffic of seasoning the young,
a new rare detour off the main line of speeding legal practice. Darrow said that we
may fly but the sky will smell of gasoline. And we lose with the destruction of our culture,
our community that made lawyers self-regulating and one, despite disparities in their
practice. At least for a little while, my law student should not be independent. The law

student to practice must have supervision.






Selections from the American Bar Association
(ABA) Model Rules of Professional Conduct

NOTE: These model rules closely match the Pennsyvania Rules of Professional Conduct
as adopted by the Supreme Court of Pennsylvania in 1987 and last revised in September
2008. Significant departures between the Pa rules and the model rules are noted.

Rule 1.0 Terminology

(c) "Firm" or "law firm" denotes a lawyer or lawyers in a law partnership, professional
corporation, sole proprietorship or other association authorized to practice law; or
lawyers employed in a legal services organization or the legal department of a
corporation or other organization.

(k) "Screened" denotes the isolation of a lawyer from any participation in a matter
through the timely imposition of procedures within a firm that are reasonably adequate
under the circumstances to protect information that the isolated lawyer is obligated to
protect under these Rules or other law.

Comment 2- Firm

Whether two or more lawyers constitute a firm within paragraph (c) can depend on the
specific facts. For example, two practitioners who share office space and occasionally
consult or assist each other ordinarily would not be regarded as constituting a firm.
However, if they present themselves to the public in a way that suggests that they are a
firm or conduct themselves as a firm, they should be regarded as a firm for purposes of
the Rules. The terms of any formal agreement between associated lawyers are relevant
in determining whether they are a firm, as is the fact that they have mutual access to
information concerning the clients they serve. Furthermore, it is relevant in doubtful
cases to consider the underlying purpose of the Rule that is involved. A group of lawyers
could be regarded as a firm for purposes of the Rule that the same lawyer should not
represent opposing parties in litigation, while it might not be so regarded for purposes of
the Rule that information acquired by one lawyer is attributed to another.

Rule 1.7 Conflict Of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be directly adverse to another client; or



(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client
or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph
(a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing?.
Comment 24— Conflict in Litigation

Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different
times on behalf of different clients. The mere fact that advocating a legal position on
behalf of one client might create precedent adverse to the interests of a client
represented by the lawyer in an unrelated matter does not create a conflict of interest.
A conflict of interest exists, however, if there is a significant risk that a lawyer's action on
behalf of one client will materially limit the lawyer's effectiveness in representing another
client in a different case; for example, when a decision favoring one client will create a
precedent likely to seriously weaken the position taken on behalf of the other client.
Factors relevant in determining whether the clients need to be advised of the risk
include: where the cases are pending, whether the issue is substantive or procedural,
the temporal relationship between the matters, the significance of the issue to the
immediate and long-term interests of the clients involved and the clients' reasonable
expectations in retaining the lawyer. If there is significant risk of material limitation, then
absent informed consent of the affected clients, the lawyer must refuse one of the
representations or withdraw from one or both matters.

Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a)
through (i) that applies to any one of them shall apply to all of them.

1 Pennsylvania does not include the provision “confirmed in writing.”



Rule 1.9 Duties To Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person's interests are materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially
related matter in which a firm with which the lawyer formerly was associated had
previously represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6
and 1.9(c) that is material to the matter,

unless the former client gives informed consent, confirmed in writing.

Rule 1.10 Imputation Of Conflicts Of Interest: General Rule?

(a) While lawyers are associated in a firm, none of them shall knowingly represent a
client when any one of them practicing alone would be prohibited from doing so by
Rules 1.7 or 1.9, unless

(1) the prohibition is based on a personal interest of the disqualified lawyer and
does not present a significant risk of materially limiting the representation of the
client by the remaining lawyers in the firm; or

(2) the prohibition is based upon Rule 1.9(a) or (b) and arises out of the
disqualified lawyer’s association with a prior firm, and

() the disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom;

(i) written notice is promptly given to any affected former client to enable
the former client to ascertain compliance with the provisions of this Rule, which
shall include a description of the screening procedures employed; a statement

2 Pennsylvania Rules of Professional Conduct, Rule 1.10 Imputation of Conflicts of Interest:
General Rule is slightly different from the model rule in both form and substance. It is included in
Appendix A of this document.



of the firm's and of the screened lawyer's compliance with these Rules; a
statement that review may be available before a tribunal; and an agreement by
the firm to respond promptly to any written inquiries or objections by the former
client about the screening procedures; and

(iii) certifications of compliance with these Rules and with the screening
procedures are provided to the former client by the screened lawyer and by a
partner of the firm, at reasonable intervals upon the former client's written
request and upon termination of the screening procedures.

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited
from thereafter representing a person with interests materially adverse to those of a
client represented by the formerly associated lawyer and not currently represented by
the firm, unless:

(1) the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and
1.9(c) that is material to the matter.

Comment 8

Paragraph (a)(2)(i) does not prohibit the screened lawyer from receiving a salary or
partnership share established by prior independent agreement, but that lawyer may
not receive compensation directly related to the matter in which the lawyer is
disqualified.

Rule 6.1 Voluntary Pro Bono Publico Services

Every lawyer has a professional responsibility to provide legal services to those unable to
pay. A lawyer should aspire to render at least (50) hours of pro bono publico legal
services per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the (50) hours of legal services without fee or
expectation of fee to:

(1) persons of limited means or

3 Pennsylvania Rule 6.1 Voluntary Pro Bono Publico Service differs slightly and is included in
Appendix A.



(2) charitable, religious, civic, community, governmental and educational
organizations in matters that are designed primarily to address the needs of
persons of limited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals,
groups or organizations seeking to secure or protect civil rights, civil liberties or
public rights, or charitable, religious, civic, community, governmental and
educational organizations in matters in furtherance of their organizational
purposes, where the payment of standard legal fees would significantly deplete
the organization's economic resources or would be otherwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of limited
means; or

(3) participation in activities for improving the law, the legal system or the legal
profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that
provide legal services to persons of limited means.

Rule 7.5 Firm Names And Letterheads

(a) A lawyer shall not use a firm name, letterhead or other professional designation that
violates Rule 7.1. A trade name may be used by a lawyer in private practice if it does
not imply a connection with a government agency or with a public or charitable legal
services organization and is not otherwise in violation of Rule 7.1.4

(d) Lawyers may state or imply that they practice in a partnership or other organization
only when that is the fact.

4 Pennsylvania Rule of Conduct 7.5 is the same, except that it includes the following sentence:
“[i]f otherwise lawful a firm may use as, or continue to include in, its name, the name or names of
one or more deceased or retired members of the firm or of a predecessor firm in a continuing
line of succession.” Similar language is used by the ABA Model Rules in Rule 7.5 Comment 1.



Appendix A

Selections from the Pennsylvania Rules of
Professional Conduct

Rule 1.10 Imputation of Conflicts of Interest: General Rule

(a) While lawyers are associated in a firm, none of them shall knowingly represent a
client when any one of them practicing alone would be prohibited from doing so by
Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited
lawyer and does not present a significant risk of materially limiting the representation of
the client by the remaining lawyers in the firm, or unless permitted by Rules 1.10(b) or

(c).

(b) When a lawyer becomes associated with a firm, the firm may not knowingly
represent a person in the same or a substantially related matter in which that lawyer, or
a firm with which the lawyer was associated, had previously represented a client whose
interests are materially adverse to that person and about whom the lawyer had
acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter
unless:

(1) the disqualified lawyer is screened from any participation in the matter and is
apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate client to enable it to
ascertain compliance with the provisions of this rule.

(c) When a lawyer has terminated an association with a firm, the firm is not
prohibited from thereafter representing a person with interests materially adverse
to those of a client represented by the formerly associated lawyer and not
currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the
formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6
and 1.9(c) that is material to the matter.



(d) A disqualification prescribed by this Rule may be waived by the affected client
under the conditions stated in Rule 1.7.

(e) While lawyers are associated in a firm, a prohibition in paragraphs (a) through (i) of
Rule 1.8 that applies to any one of them shall apply to all of them.

(f) The disqualification of lawyers in a firm with former or current government lawyers is
governed by Rule 1.11.

(9) The disqualification of lawyers in a firm with a former judge, arbitrator, mediator or
other third-party neutral is governed by Rule 1.12.

(h) Where a lawyer in a firm is disqualified from a matter due to consultation with a
prospective client pursuant to Rule 1.18(b) and (c), disqualification of other lawyers in
the same firm is governed by Rule 1.18(d).

() The disquallification of a lawyer when another lawyer in the lawyer's firm is likely to be
called as a witness is governed by Rule 3.7.

Rule 6.1 Voluntary Pro Bono Publico Service

A lawyer should render public interest legal service. A lawyer may discharge this
responsibility by providing professional services at no fee or a reduced fee to persons of
limited means or to public service or charitable groups or organizations, by service in
activities for improving the law, the legal system or the legal profession, and by financial
support for organizations that provide legal services to persons of limited means.





