
 

 

 
 
 
 
 
 
 
Eckert Seamans presents 

PENNSYLVANIA LEGAL PRIMER: 

SPRING 2010 UPDATE 
April 21, 2010 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Eckert Seamans Cherin & Mellott, LLC 
213 Market Street, 8th Floor 
Harrisburg, PA  17101 
717.237.6000 – phone 
717.237.6019 – fax 
 
www.eckertseamans.com    
 



 

 

Agenda 
 
 
7:30 - 8:00 a.m.    Registration and Continental Breakfast 
 
8:00 - 8:15 a.m.    Welcome & Introductions 
     Robert A. Graci 
 
8:15 - 8:45 a.m.    An Overview of the New Pa. Right to Know Law and Court  
     Decisions Regarding Record Requests to State and Local Agencies 
     Heidi B. Hamman Shakely  
     Ryan B. Caboot 
 
8:45 - 9:15 a.m.    Retaliation Claims After Burlington Northern and Crawford:  
     Bad News for Public and Private Employers. Is There Any Hope? 
     Mark A. Fontana 
     Michael McAuliffe Miller 
 
9:15 - 9:45 a.m.    New Competitive Opportunities for Electricity Services in Pennsylvania 
     Deanne M. O’Dell 
 
9:45 - 10:00 a.m.   Morning Break 
 
10:00 - 10:30 a.m.   Warnings, Instructions and Misuse: Does Pennsylvania  
     Product Liability Law Care About Personal Responsibility? 
     Mark E. Gebauer 
 
10:30 - 11:00 a.m.   Expanded Gaming in Pennsylvania and How to “Deal” With It 
     Robert A. Graci  
     Mark S. Stewart 
 
11:00 - 11:30 a.m.   Social Network Services & Legal Ethics 
     Professor Anna Hemingway, Widener University School of Law 
 



 

 

Table of Contents 
 
 
Tab 1   An Overview of the New Pa. Right to Know Law and Court Decisions Regarding 
   Record Requests to State and Local Agencies 

Tab 2   Retaliation Claims After Burlington Northern and Crawford: 
   Bad News for Public and Private Employers. Is There Any Hope? 

Tab 3   New Competitive Opportunities for Electricity Services in Pennsylvania 

Tab 4   Warnings, Instructions and Misuse: Does Pennsylvania Product Liability Law Care  
   About Personal Responsibility? 

Tab 5   Expanded Gaming in Pennsylvania and How to “Deal” With It 

Tab 6   Social Network Services & Legal Ethics 



 

 

 

An Overview of the New Pa. Right to Know Law and Court 
Decisions Regarding Record Requests to State and Local 
Agencies 
 
 
Presented by: 
 

Heidi B. Hamman Shakely 
Member-In-Charge – Harrisburg Office 
Chair of the Insurance Coverage and 
Compliance Group 
 
Eckert Seamans Cherin & Mellott, LLC 
213 Market Street, 8th Floor 
Harrisburg, PA 17101 
 
717.237.6035 
hshakely@eckertseamans.com 

Heidi Hamman Shakely’s practice is concentrated in the area of 
providing regulatory compliance and corporate legal services to the 
insurance industry and representation on behalf of creditors and 
claimants in Pennsylvania insurance company receiverships.  Prior to 
joining Eckert Seamans, Heidi served as Chief Counsel to the 
Pennsylvania Insurance Department.  During her 14-year tenure with 
the Insurance Department, she served in other capacities, including 
Deputy Chief Counsel for the Office of Liquidations, Rehabilitations 
and Special Funds, Assistant Counsel and Hearing Examiner.  Heidi 
actively participated in the regulatory change arising from the sale of 
insurance by financial institutions in Pennsylvania. 
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Pennsylvania’s New Right to Know Law
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Right to Know Law 
 

I. Pennsylvania’s New Right to Know Law (“RTKL”)  

A. Background 

1. Signed into law by Governor Rendell on February 14, 2008, with an 
effective date (in total) of January 1, 2009. 

2. The RTKL can be found at 65 P.S. §§67.101 et seq.  Additional 
information is also available at the Office of Open Records’ website 
http://openrecords.state.pa.us. 

3. The RTKL requires that Commonwealth, local, legislative and judicial 
agencies provide the public with access to public records.  65 P.S. 
§§67.301 through 67.304.  

4. There are no state residency requirements pertaining to an individual 
requesting public records of an agency.  The requester need only be a legal 
resident of the United States.  65 P.S. §67.102. 

5. The RTKL established the Office of Open Records (“OOR”).  65 P.S. 
§67.1310. 

B. Public Records under the RTKL 

1. The definition of a public record for a Commonwealth or local agency is 
broad, in that it generally presumes that all records held by agencies are 
public, with certain exceptions.  65 P.S. §§67.102 and 67.305. 

2. Records include information that documents a transaction or activity of an 
agency and is created, received or retained pursuant to law or in 
connection with a transaction, business or activity of the agency.  The 
records of a Commonwealth or local agency are public records unless 
exempt under (1) one of the 30 exemptions in §67.708, (2) any other 
Federal or State law or regulation or judicial order or decree or (3) a 
privilege (e.g. attorney-client, doctor-patient and psychologist privilege).  
65 P.S. §§67.102 and 67.305(b)(1)-(3).   

3. §67.708 exemptions include, for example, the following: 

a. Predecisional deliberations – Record that reflects the internal, 
predecisional deliberations of an agency, its members, employees 
or officials or officials of another agency regarding budget 
recommendations, legislative amendments, legislative proposals, 



 

 

  

proposed or contemplated policy, memos, research or other 
documents used in predecisional deliberations.  65 P.S. 
§67.708(b)(10).   

i. In Grumet v. Department of Insurance, the OOR decided 
that the Pennsylvania Insurance Department’s records of 
notes, analysis and other thoughts of its agency 
representatives, in making a determination regarding rate 
increase applications filed by a company, involved 
predecisional deliberations and are not subject to 
disclosure.  Office of Open Records, Docket #AP2009-
0747.     

b. Draft documents – The draft of a resolution, bill, statement of 
policy, regulation, management directive, ordinance or amendment 
prepared for or by an agency.  65 P.S. §67.708(b)(9).   

i. In Gouldy v. New Cumberland Borough, the OOR decided 
that a draft revised zoning ordinance was not a public 
record because it is exempt from disclosure under 65 P.S. 
§67.708(b)(9), even though the draft ordinance was 
distributed to Borough Council members during a public 
meeting.  Office of Open Records, Docket #AP2009-0712.     

c. Noncriminal investigation – Record of an agency relating to a 
noncriminal investigation including complaints submitted to an 
agency, notes, investigative materials and reports, information 
confidential by law, work papers, and a record, that if disclosed, 
would reveal the progress or result of an investigation, constitute 
an invasion of privacy, deprive a person of the right to an impartial 
adjudication, hinder an agency’s ability to obtain an administrative 
or civil penalty or endanger the physical safety or life of an 
individual.  65 P.S. §67.708(b)(17).   

d. Personal identification information – Record containing, for 
example, all or part of a person’s Social Security number, driver’s 
license number, personal financial information, home, cellular or 
personal telephone numbers, personal email addresses, employee 
number or other confidential personal identification number.  65 
P.S. §67.708(b)(6).   

e. Trade secrets – Information, including a drawing, formula, pattern, 
compilation, including a customer list, program, device, method, 
technique or process that:  (1) derives independent economic value 
from not being generally known to and not being readily 



 

 

  

ascertainable by proper means by other persons who can obtain 
economic value from its disclosure or use; and (2) is the subject of 
reasonable efforts to maintain secrecy.  65 P.S. §§67.102 and 
67.708(b)(11).     

f. Confidential proprietary information – Commercial or financial 
information received by an agency:  (1) which is confidential or 
privileged; and (2) the disclosure of which would cause substantial 
harm to the competitive position of the person that provided the 
information.  65 P.S. §§67.102 and 67.708(b)(11).   

4. The agencies must establish why a public record should be exempt from 
public access.  65 P.S. §§67.305 and 67.708(a)(1)-(3).   

C. RTKL Requests and Appeals (see “Pennsylvania’s New Right to Know Law” 
chart) 

1. Requester submits to the agency a written request describing, with 
sufficient specificity, the public records sought by the requester (no right 
to appeal if request is oral).  65 P.S. §§67.702 and 67.703.   

2. Agency has 5 business days to respond (may respond indicating that an 
additional 30 days is required for legal review, documents stored in a 
remote location, etc.).  65 P.S. §§67.901 and 67.902.   

3. If the agency does not respond in 5 business days, the request is deemed 
denied.  65 P.S. §67.901. 

4. If denied or deemed denied, the requester may file an appeal with the 
OOR within 15 business days of the mailing date of the agency’s response 
or within 15 business days of the deemed denial.  65 P.S. §67.1101(a)(1). 

5. A final determination on the appeal must be issued by the OOR within 30 
days of receipt of an appeal (i.e. may hold a hearing).  65 P.S. 
§67.1101(b)(1) and (3).   

6. If the OOR does not issue a final determination within 30 days, the appeal 
is deemed denied.  65 P.S. §67.1101(b)(2).   

7. Within 30 days of the mailing date of the final determination issued by the 
OOR or within 30 days of a deemed denial, the requester or agency may 
appeal to the Commonwealth Court (if state agency) or the county Court 
of Common Pleas (if local agency).  65 P.S. §§67.1301(a) and 67.1302(a).   



 

 

  

II. Notification to and Intervention by Third Parties Who have Provided Records to an 
Agency  

A. Third Party Relief Regarding RTKL Requests, Decisions or Appeals 

1. Agency Level – Notification to Third Parties 

a. Authority – 65 P.S. §67.707(a) and (b). 

b. “(a) General rule. — If, in response to a request, an agency 
produces a record that is not a public record, legislative record or 
financial record, the agency shall notify any third party that 
provided the record to the agency, the person that is the subject of 
the record and the requester.” 

c. “(b) Requests for trade secrets. — An agency shall notify a third 
party of a request for a record if the third party provided the record 
and included a written statement signed by a representative of the 
third party that the record contains a trade secret or confidential 
proprietary information.  Notification shall be provided within five 
business days of receipt of the request for the record. The third 
party shall have five business days from receipt of notification 
from the agency to provide input on the release of the record. The 
agency shall deny the request for the record or release the record 
within ten business days of the provision of notice to the third 
party and shall notify the third party of the decision.”   

2. OOR Level – Intervention in the Appeal 

a. Authority – 65 P.S. §67.1101(c)(1)-(3).  

b. “(1) A person other than the agency or requester with a direct 
interest in the record subject to an appeal under this section may, 
within 15 days following receipt of actual knowledge of the appeal 
but no later than the date the appeals officer issues an order, file a 
written request to provide information or to appear before the 
appeals officer or to file information in support of the requester’s 
or agency’s position.” 

c. “(2) The appeals officer may grant a request under paragraph (1) 
if: 

i. no hearing has been held; 

ii. the appeals officer has not yet issued its order; and 



 

 

  

iii. the appeals officer believes the information will be 
probative.” 

d. “(3) Copies of the written request shall be sent to the agency and 
the requester.” 

3. Court of Common Pleas and Commonwealth Court Level  

a. Authority – 65 P.S. §67.1303(a). 

b. “(a) Notice. – An agency, the requester and the Office of Open 
Records or designated appeals officer shall be served notice of 
actions commenced in accordance with section 1301 or 1302 
[addressing appeals from agency decisions] and shall have an 
opportunity to respond in accordance with applicable court rules.” 

c. The RTKL does not specify that notice shall be served on 
interested third parties with regard to appeals taken from agency 
decisions. 

d. Intervention  

i. Pennsylvania Rules of Civil Procedure, Rules 2327 and 
2328 address non-party intervention. 

ii. Pennsylvania Rules of Appellate Procedure, Rule 1531(b) 
applies to non-party intervention.    

4. Preliminary Injunctive Relief 

a. Pennsylvania State Education Association v. Commonwealth of 
Pennsylvania, Department of Community and Economic 
Development, Office of Open Records, 981 A.2d 383 (Pa. Cmwlth. 
2009). 

i. The Pennsylvania State Education Association (“PSEA”) 
filed an application for a preliminary injunction against 
disclosure under the RTKL by the Department of 
Community and Economic Development (“DCED”) and 
the OOR of the home addresses of PSEA members.  

ii. A party must prove the following grounds for a preliminary 
injunction:  (1) the injunction is necessary to prevent 
irreparable and immediate harm that cannot be 
compensated by damages, (2) greater injury would result 
by refusing it than by granting it, (3) the injunction will 



 

 

  

restore the parties to the status quo that existed before the 
alleged wrongful conduct, (4) the alleged wrong is 
manifest, and the injunction is reasonably suited to abate 
the situation and (5) the plaintiff has a clear right to relief.  
Every one of these prerequisites must be established for a 
preliminary injunction to be issued. 

iii. The PSEA presented testimony establishing a privacy 
interest in the members’ home addresses, but the OOR did 
not present evidence regarding their interest in disclosing 
the addresses to the public.  

iv. The Court determined that the RTKL does not specifically 
exempt the home addresses of PSEA members from 
disclosure, however, the addresses are protected by the 
constitutional right to privacy under Article I, Sections 1 
and 8 of the Pennsylvania Constitution.   

v. The Court concluded that the PSEA members’ privacy 
interests outweighed OOR’s interests and granted PSEA’s 
preliminary injunction.  The OOR appealed to the 
Pennsylvania Supreme Court, and as of 4/6/10, no decision 
has been made.   

b. Lutz Lodge No. 5 of the FOP v. City of Philadelphia (Intervenors 
Philadelphia Newspapers), 2009 Phila. Ct. Com. Pl. LEXIS 271, 
PA. C.P. 2009.     

i. The Philadelphia Newspapers (“Newspaper”) filed a RTKL 
request with the City of Philadelphia (“City”) seeking 
arbitration decisions for police officers.  The City planned 
to provide the documents with some redactions. 

ii. Before the City turned over the documents, the Fraternal 
Order of Police (“FOP”) learned of the City’s plan to 
release the documents and filed a Petition for Injunctive 
Relief with the Common Pleas Court of Philadelphia 
County. 

iii. “The FOP cannot initiate the administrative relief allowed 
under the Right-To-Know-Law by filing with the 
designated administrative agency, the Office of Open 
Records.  It can only request permission to intervene after 
an action has been initiated by the aggrieved requester, in 
this case the Philadelphia Newspaper, LLC.”  Id. at 2.   



 

 

  

iv. The FOP filed a Petition for a Preliminary Injunction with 
the Common Pleas Court of Philadelphia County because it 
claimed that it had no other means to prevent the release of 
the information.  “[A] preliminary injunction is reasonably 
suited to halt the disclosure of the potentially harmful 
information, considering the FOP had no other redress 
except if the Newspaper requested relief from the Office of 
Open Records….the FOP’s only remedy is this preliminary 
injunction,” as the FOP cannot appeal to the OOR.  Id. at 5 
and 10.   

v. The Common Pleas Court of Philadelphia County granted 
the FOP’s request for injunctive relief in part and ordered 
the City to provide only a summary of each arbitration 
award with the date of issuance, the name of the arbitrator 
and whether the grievance was affirmed or denied given 
that certain information in the arbitration decision is, in 
whole or in part, subject to the public record definition 
exceptions and the right to privacy. 

vi. The Newspaper sought review by the Common Pleas Court 
of Philadelphia County of its own order granting partial 
injunctive relief to the FOP.  The Common Pleas Court of 
Philadelphia County affirmed its prior order.  The City of 
Philadelphia appealed to the Commonwealth Court, and as 
of 4/6/10, no decision has been made. 

III. Appeals to the Commonwealth Court 

A. Statistics as of February 24, 2010 (approximate numbers obtained from, among 
others, the OOR) 

1. 389 requests made to state agencies have been appealed to OOR. 

2. 41 OOR Final Determinations have been appealed to the Commonwealth 
Court. 

3. Of the 41 appeals taken from the OOR to the Commonwealth Court, 14 
have been decided by the Commonwealth Court. 

B. Examples of Appeals to the Commonwealth Court 

1. Department of State v. Office of Open Records, Commonwealth Court of 
Pennsylvania, No. 917 C.D. 2009, August 31, 2009. (Requester Bryan 
Shine) 



 

 

  

a. Mr. Shine submitted two RTKL requests to the Department of 
State (“DOS”), seeking DOS employees’ emails relating to a 
verbal dispute he had with them, and his unsuccessful licensure 
application to the Real Estate Commission. 

b. DOS provided redacted versions of the emails asserting the 
personal security exception, §67.708(b)(1)(ii), the internal, 
predecisional deliberations exception, §67.708(b)(10), the public 
safety exception, §67.708(b)(2), and the criminal investigative 
exception, §67.708(b)(16) for the redactions. 

c. Mr. Shine appealed to OOR, which granted his appeal.  The OOR 
concluded that the DOS did not satisfy its burden with respect to 
any of the exceptions asserted and ordered the release of the 
records.     

d. DOS filed a Petition for Review with the Commonwealth Court, 
and Mr. Shine, as intervenor, sought relief under Pa. R.A.P. 
1532(b) (summary relief).  Commonwealth Court determined that 
his right to relief was not clear and denied his emergency petition.  
However, because OOR determined it had not considered all the 
material facts of the case, it filed an unopposed Application for 
Remission of Record with the Commonwealth Court.  
Commonwealth Court granted the Application and remanded the 
case back to OOR for further consideration.  

e. After a second review, the OOR determined that the records were 
protected by the personal security exception, §67.708(b)(1)(ii), and 
that it was therefore not necessary to consider the other potential 
exceptions.   

2. Bowling (Pittsburgh Tribune-Review) v. Office of Open Records, 
Commonwealth Court of Pennsylvania, No. 936 C.D. 2009, February 5, 
2010.   

a. Pittsburgh Tribune-Review (“Tribune”) submitted a request to the 
PA Emergency Management Agency (“PEMA”) for spreadsheets 
showing equipment and services purchased with Homeland 
Security grant funds from 2005-2008.   

b. PEMA partially granted and partially denied the request.  PEMA 
redacted information about the recipients of the goods and services 
purchased and information about critical infrastructure sites.  
PEMA then supplied the redacted records in pdf format. 



 

 

  

c. Tribune appealed to OOR which decided that PEMA properly 
redacted the recipients’ names under the national security/public 
safety exemption, §67.708(b)(2).  Also, the RTKL does not require 
the records to be provided in a particular format. 

d. Tribune appealed to the Commonwealth Court and PEMA 
intervened.  The Commonwealth Court determined that a 
reviewing court, in its appellate jurisdiction, may independently 
review an agency decision and may substitute its own findings of 
fact for that of the agency.  In essence, the Commonwealth Court, 
while reviewing this appeal in their appellate jurisdiction, 
functions as a trial court and is not limited to the rationale offered 
in the OOR’s decision.   

e. The Commonwealth Court reversed and remanded OOR’s Final 
Determination because PEMA’s redaction was overbroad.  PEMA 
should have only redacted information that genuinely endangers 
public safety (i.e. the location of computer servers) instead of its 
overbroad redaction of the recipients’ names.  The Court did not 
consider the issue regarding the pdf format in which the documents 
were provided.  The OOR filed a Petition for Allowance of Appeal 
with the Pennsylvania Supreme Court, and that Petition was 
pending as of 4/6/10.   

3. Benoudiz v. Office of Open Records, Commonwealth Court of 
Pennsylvania, No. 2098 C.D. 2009, December 8, 2009. 

a. Robert Benoudiz submitted a request to Dauphin County seeking 
records showing discharge of counsel and notes of a meeting with 
the trial judge related to his summary proceeding. 

b. Dauphin County responded that all responsive records within the 
County’s possession had been supplied. 

c. Mr. Benoudiz filed an appeal with OOR, which was denied 
because the County had satisfied its obligations under the RTKL to 
show the documents did not exist. 

d. Mr. Benoudiz filed a Petition for Review with the Commonwealth 
Court.  The Petition for Review was transferred from the 
Commonwealth Court to the Court of Common Pleas, because the 
Dauphin County Court of Common Pleas has jurisdiction over a 
local agency decision under the RTKL.  65 P.S. §67.1302; Pa. 
R.A.P. 751. 



 

 

  

e. As of 4/6/10, no decision has been made by the Court of Common 
Pleas.   

IV. Appeals to the Courts of Common Pleas 

A. Statistics as of February 24, 2010 (approximate numbers obtained from, among 
others, the OOR) 

1. 934 requests made to local agencies have been appealed to OOR (see 
“Types of Local Agencies Appeals Filed Against” chart). 

2. 78 OOR Final Determinations have been appealed to the Courts of 
Common Pleas. 

3. Of the 78 appeals taken from the OOR to the Courts of Common Pleas, 16 
have been decided by the Courts of Common Pleas, with 3 subsequent 
appeals to the Commonwealth Court. 

B. Examples of Appeals to the Courts of Common Pleas  

1. Stein v. Plymouth Township, Court of Common Pleas, Montgomery 
County, No. 09-12093, May 26, 2009. 

a. Burton Stein submitted a request to Plymouth Township seeking 
copies of zoning enforcement notices and the identity of the 
individuals who communicated with the Township regarding the 
zoning matter.   

b. Plymouth Township provided the zoning enforcement notices, but 
denied the request for the individuals’ identities based on the 
noncriminal investigation exception, §67.708(b)(17), and the 
“informer’s privilege.” 

c. Mr. Stein filed an appeal with OOR to obtain the individuals’ 
names.  The OOR denied the appeal because complaint 
information is exempt from disclosure.   

d. Mr. Stein filed a Petition for Review with the Court of Common 
Pleas which was denied, therefore affirming OOR’s Final 
Determination.  Mr. Stein filed an appeal with the Commonwealth 
Court, and as of 4/6/10, no decision has been made. 

e. See also Sherry v. Radnor Township School District, Court of 
Common Pleas, Delaware County, No. 09-015647, January 20, 
2010, for a denial involving records of academic honor code 
offenses based on the noncriminal investigation exception.  



 

 

  

2. Aston Township v. Signature Solutions, Inc., Court of Common Pleas, 
Delaware County, No. 09-4852, May 27, 2009.   

a. Signature Solutions submitted a request to Aston Township 
(“Township”) for printouts of tax and lien information for two 
parcels of land. 

b. The Township denied the request and advised Signature Solutions 
that the information was available through publicly accessible 
electronic means, but not in the format desired by Signature 
Solutions. 

c. Signature Solutions filed an appeal with OOR which decided that 
although the Township did not have the records, they were 
obligated to obtain them from the tax collector. 

d. The Township filed an appeal with the Court of Common Pleas 
which granted same, and reversed the OOR Final Determination 
because the Township was under no obligation to create the record, 
which did not exist in the format sought by the requester.  §67.705.   

e. This case was appealed to the Commonwealth Court on 6/23/09, 
and as of 4/6/10, no decision has been made.   

3. Chester Water Authority v. Signature Solutions, Inc., Court of Common 
Pleas, Delaware County, No. 09-4739, Received May 14, 2009 by OOR.  

a. Signature Solutions submitted a request to the Chester Water 
Authority (“Authority”) for utility information on a property. 

b. The Authority initially denied the request because Signature 
Solutions failed to pay the certification fee, and subsequently also 
asserted that the request was not sufficiently specific. 

c. Signature Solutions filed an appeal with OOR which granted the 
appeal, finding that Signature Solutions did not seek certification, 
so that no fee was required, and their request was sufficiently 
specific. 

d. The Authority filed an appeal for review with the Court of 
Common Pleas which granted the appeal, and reversed the OOR’s 
Final Determination because it found that (a) Signature Solutions’ 
request failed to indicate whether or not it wanted certified copies, 
and (b) the request was not sufficiently specific. 



 

 

  

e. The Court of Common Pleas concluded that the OOR’s finding 
that the request was sufficiently specific was not supported by 
substantial evidence.   

4. Basile-Bearse v. Erie County Office of Children and Youth, Court of 
Common Pleas, Erie County, No. 12183-2009, Filed July 20, 2009.   

a. Renee Basile-Bearse submitted a request to the Erie County Office 
of Children and Youth (“ECOCY”) seeking financial records, 
meeting minutes, staff reports and agendas for meetings 
(“Records”).  Ms. Basile-Bearse’s employer was Union City 
Family Support Center, a third party contractor (“Contractor”) for 
the ECOCY. 

b. The ECOCY denied the request because either the Records did not 
exist or the Records did not relate to the governmental function 
that the Contractor was required to perform on behalf of ECOCY. 

c. Both ECOCY and the Contractor viewed the Records as the 
Contractor’s business operation records and not governmental 
records under the RTKL.   

d. Ms. Basile-Bearse filed an appeal with OOR which was denied due 
to a related criminal matter in the Court of Common Pleas in Erie 
County.  In the criminal case, the Contractor was required to 
provide the records to Ms. Basile-Bearse’s defense counsel who 
was ordered NOT to give copies to Ms. Basile-Bearse.  In an 
abundance of caution, the OOR found that the Court Order in the 
criminal case governed all records requested by Ms. Basile-Bearse 
in the RTKL matter and therefore did not require the ECOCY to 
provide access to the Records.       

e. Ms. Basile-Bearse filed an appeal with the Court of Common 
Pleas, which determined that the actions of the Contractor were 
proprietary and not governmental. 

f. Ms. Basile-Bearse appealed to the Commonwealth Court on 
8/18/09.  The Court dismissed the appeal due to her failure to file a 
1925(b) statement clarifying the errors complained of on appeal. 

5. City of Sharon Sanitary Authority v. Office of Open Records, Court of 
Common Pleas, Mercer County, No. 2009-3539, Filed January 26, 2010. 

a. A reporter for The Herald submitted a request to the Sanitary 
Authority (“Authority”) seeking names and addresses of 
individuals with delinquent sewer accounts. 



 

 

  

b. The Authority denied the request because their attorney was 
concerned that the release of the records would violate consumer 
protection laws.   

c. The Herald appealed to OOR, which directed the Authority to 
release the records.   

d. The Authority filed an appeal with the Court of Common Pleas, 
which denied their request to prevent disclosure pursuant to the 
OOR Final Determination.  The Court of Common Pleas 
determined that relevant consumer protection statutes [The Fair 
Debt Collection Practices Act (federal) and The Pennsylvania Fair 
Credit Extension Uniformity Act] are not in conflict with RTKL 
and ordered release of the records. 



 

 

  

V. Tips for Protecting Information Submitted to an Agency on a Confidential Basis 

A. Highlight applicable federal and state laws, regulations, policies, and other 
authorities prohibiting or limiting disclosure of records and explain why they 
apply to the records in question. 

B. Identify applicable public record exceptions and explain why they apply to the 
records in question. 

C. Documentation submitted to an agency should state that the information should 
not be disclosed to outside or third parties who are not the staff of the agency.  All 
pages of the documents should be stamped “Confidential.” 

D. Preserve your right to assert any and all additional confidentiality arguments in 
the future. 

E. Request that you or your representative be notified of any request, inquiry or 
subpoena that may be made for the submitted records. 

F. Monitor the OOR website for appeals from agency decisions.   
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First, the Basics
Important to understand that, even prior to 
Burlington Northern and Crawford, a plaintiff’s 
burden of proof of retaliation is not as difficult 
as for the underlying discrimination claim.
This makes a successful summary judgment 
motion for the employer/defendant all the more 
problematic when a retaliation claim is involved.
The plaintiffs’ employment bar is more likely 
than ever now to include a retaliation claim if 
there is any way possible to do so in a lawsuit.
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Establishing a Retaliation Claim
Establishing a prima facie case of 
retaliation requires a showing:

1. that the plaintiff engaged in a protected 
activity (e.g. made a complaint of 
discrimination, participated in an 
investigation or otherwise opposed an 
unlawful employment practice).

Establishing a Retaliation Claim (cont.)

2. that the employer subjected the employee to an 
adverse employment action either contemporaneous 
with or subsequent to the protected activity; and

3. that  there is a causal connection between the 
protected activity and the adverse employment 
action.

See Moore v. City of Phila., 461 F.3d 331 (3d Cir. 
2006)(Title VII); Fasold v. Justice, 409 F.3d 178 (3d. Cir. 
2005)(ADEA and PHRA); LeBoon v. Lancaster Jewish 
Community Center, 503 F.3d 217 (3d Cir. 2007)(ADA).
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Burlington Northern & Santa Fe Railroad 
Co. v. White, 126 S.Ct. 2405 (2006)

Supreme Court expanded the idea of 
retaliation to include materially adverse 
actions by an employer, even where the 
traditional terms and conditions of 
employment (e.g. salary, benefits, 
promotion, hiring) are not impacted.

Burlington Northern & Santa Fe Railroad 
Co. v. White (cont.)

Resolved a longstanding split in the circuits 
regarding the scope of an “adverse employment 
action” for retaliation purposes.
In essence, the Supreme Court significantly 
broadened the traditional view of the amount of 
harm an employee must show to establish that 
he/she has been the victim of an “adverse 
employment action.”

“No Harm – No Foul” no longer exists.
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Burlington Northern & Santa Fe Railroad 
Co. v. White (cont.)

In Burlington, after the plaintiff filed an 
internal sexual harassment complaint 
against her supervisor, she was 
reassigned to a similar position within the 
same job classification (and at the same 
pay/benefits).  Plaintiff alleged that the 
transfer was to a “less desirable position”
that resulted in extensive scrutiny by her 
new supervisor.

Burlington Northern & Santa Fe Railroad 
Co. v. White (cont.)

In concluding that the employer’s actions were 
retaliatory, the Court did articulate the proper 
standard for determining whether an “adverse 
employment action” occurred:

“The anti-retaliation provision protects an individual 
not from all retaliation, but from retaliation that 
produces an injury or harm . . . In our view, a plaintiff 
must show that a reasonable employee would have 
found the challenged action materially adverse, which 
in this context means it well might have dissuaded a 
reasonable worker from making or supporting a 
charge of discrimination.”

How do we know what would dissuade a reasonable worker?
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Crawford v. Metropolitan Government of 
Nashville, 129 S. Ct. 846 (2009)

Like Burlington, broadly interprets and expands 
the concept of retaliation under the 
discrimination laws. 
In Crawford, Supreme Court found that an 
employee need not initiate his or her own 
complaint to be protected by Title VII’s anti-
retaliation provisions.  The employee’s 
participation (i.e. answering a few questions) in 
her employer’s internal investigation of another 
employee’s claim of discrimination/ harassment 
was enough to trigger protection. 

What Does this All Mean For Employers?

More important than ever to be cognizant of 
any situation or circumstance that could lead to 
a retaliation claim. And train other employees 
regarding the dangers of a retaliation claim.

The reality is that for cases actually filed 
against employers alleging retaliation the 
plaintiffs face less of a hurdle in getting past 
summary judgment and having a trial.
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What Does this All Mean For Employers? 
(cont.)

Plaintiffs’ counsel already have the view that a 
jury is more likely to rule in their favor on a 
retaliation claim versus a discrimination claim 
and now such a view will be emboldened. 

Plaintiffs can be even more creative in 
attempting to craft a retaliation claim to 
supplement the initial discrimination claim.  The 
employer’s treatment of the plaintiff will be 
subject to heightened scrutiny.

What Can Employers Do? What Suggestions?

Review your policies.  Make sure you 
have an anti-retaliation policy and that it 
contains protections for employees who 
participate in investigations along with 
those who make complaints of 
discrimination or harassment.  In any 
policy, treat retaliation as a separate, 
prohibited practice to enhance its 
importance.
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Implement a targeted training program for 
managers/supervisors regarding complying with 
your anti-retaliation policy.  Emphasize the new 
standards for retaliation after Burlington 
Northern and Crawford. Stress to supervisors 
the absolute necessity of making sure that they 
are applying consistent expectations and 
standards of performance to all employees.

Make sure only those staff with “a need to 
know” are aware of an employee’s 
discrimination complaint or participation in an 
investigation.

What Can Employers Do? What Suggestions?
(cont.)

Consider having an appropriate HR 
representative monitor any situation involving 
the complaining employee.  Stay in touch with 
the complaining employee to assess his/her 
“satisfaction” level and to take a pro-active 
approach in heading-off potential issues.
Periodically, remind all managers/supervisors of 
the three basic fundamentals for managing 
employees: Fairness, Consistency and Common 
Sense.

What Can Employers Do? What Suggestions?
(cont.)
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Thank you!

Contact Information

Mark A. Fontana, Esquire
Eckert Seamans Cherin & Mellott, LLC
(717) 237.7183
mfontana@eckertseamans.com

Michael McAuliffe Miller, Esquire
Eckert Seamans Cherin & Mellott, LLC
(717) 237.7174
mmiller@eckertseamans.com



 

 

 

New Competitive Opportunities for Electricity Services in 
Pennsylvania 
 
 
Presented by: 
 

Deanne M. O’Dell 
Associate 

Eckert Seamans Cherin & Mellott, LLC 
213 Market Street, 8th Floor 
Harrisburg, PA 17101 
 
717.255.3744 
dodell@eckertseamans.com 

Deanne O’Dell handles a variety of legal and regulatory issues for 
telecommunications, energy and transportation clients.  She worked 
at the Pennsylvania Public Utility Commission for seven years.  For 
four of those years, she served as counsel to a Commissioner to 
whom she provided legal, technical and policy advice regarding all 
telecommunications issues, proposed Commission regulations, ethics 
and other utility issues.  During her other three years at the 
Commission, Deanne was an assistant counsel in the Law Bureau.  In 
this capacity, she advised the Commission regarding 
telecommunications, transportation, water, energy and ethics matters 
and also represented the Commission in administrative law 
proceedings, personnel matters, appellate cases and before the 
Federal Communications Commission. She was also appointed 
Chairperson of the Pennsylvania Number Steering Committee which 
included various industry representatives and consumer advocates, 
and she worked to successfully slow the rapid proliferation of new 
area codes in Pennsylvania.  Deanne was a former judicial law clerk 
to the Honorable Penny L. Blackwell, York County Court of 
Common Pleas. 

 



1

New Competitive 
Opportunities for Electricity 

Services in Pennsylvania
Presented by:

Deanne M. O’Dell, Esquire

2

Introduction

Eckert Seamans – Utility and 
Telecommunications Practice Group

Consists of 19 attorneys located in Harrisburg, 
Pittsburgh, Washington D.C. and Richmond

Involved in the restructuring of the telecommunications, 
natural gas and electric industries

Experienced in compliance and licensing issues 
involving all types of regulated companies
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Presentation Overview

Background of Electricity Competition 
Basics of Electricity
Electricity Generation Customer Choice and Competition Act
Implementing Rate Caps

What’s in the Pipeline for 2010-2011
End of Rate Caps
New Competitive Alternatives
Assessing Competitive Offerings
Electric Competition FAQs

Conclusion

4

Background 
of 

Electricity Competition
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Basics of Electricity
The Components of Electricity

Generation: The production of electricity. 
Transmission: The movement of electricity from where it is 
generated to the point of distribution. 
Distribution: The delivery of electricity to your home or 
business. 

Courtesy PA Public Utility Commission www.puc.state.pa.us/utilitychoice

6

Basics of Electricity

Courtesy Pa Public Utility Commission www.puc.state.pa.us/utilitychoice

Pennsylvania Electric Distribution Companies (EDCs)
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Electricity Generation Customer Choice and 
Competition Act

In 1997, Electricity Generation                
Customer Choice and Competition                
Act split electricity into separate               
services so consumers could                     
choose the supplier who provides              
electricity                                                   
(66 Pa. C.S. § 2801 et seq.)

One of the first states to open electric 
generation markets to competition and allowed 
Pennsylvania electric customers – for the first 
time ever – to select their own electric 
generation supplier.
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Early Electricity Competition TV Ad

Courtesy Pa Public Utility Commission
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Early Electricity Competition TV Ad
Initial PA Electricity Competition Ads

Courtesy Pa Public Utility Commission
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Who shopped for 
electricity 

in the late 90s?
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(b) Notwithstanding paragraphs (a)(1), (3) and (4) and Rule 3.3(a)(1), it shall not be 
professional misconduct for a lawyer to advise clients or others about or to supervise 
lawful covert activity in the investigation of violations of civil or criminal law or 
constitutional rights, provided the lawyer's conduct is otherwise in compliance with 
these Rules of Professional Conduct. ‘Covert activity,’ as used in this rule, means an 
effort to obtain information on unlawful activity through the use of misrepresentations 
or other subterfuge. ‘Covert activity’  may be commenced by a lawyer or involve a 
lawyer as an advisor or supervisor only when the lawyer in good faith believes there 
is a reasonable possibility that unlawful activity has taken place, is taking place or will 
take place in the foreseeable future. “ 

Iowa has retained the old Rule 8.4, but adopted a comment interpreting the Rule to 
permit the kind of exception allowed by Oregon.    
 
The Committee also refers the reader to two law review articles collecting other 
authorities on the issue.  See Deception in Undercover Investigations: Conduct Based 
v. Status Based Ethical Analysis, 32 Seattle Univ. L. Rev.123 (2008), and Ethical 
Responsibilities of Lawyers for Deception by Undercover Investigators and 
Discrimination Testers: An Analysis of the Provisions Prohibiting Misrepresentation 
under Model Rules of Professional Conduct, 8 Georgetown Journal of Legal Ethics 791 
(Summer 1995).  
 
Finally, the inquirer also requested the Committee’s opinion as to whether or not, if he 
obtained the information in the manner described, he could use it in the litigation.   The 
Committee believes that issue is beyond the scope of its charge.  If the inquirer 
disregards the views of the Committee and obtains the information, or if he obtains it in 
any other fashion, the question of whether or not the evidence would be usable either 
by him or by subsequent counsel in the case is a matter of substantive and evidentiary 
law to be addressed by the court. 
 
CAVEAT: The foregoing opinion is advisory only and is based upon the facts set forth 
above. The opinion is not binding upon the Disciplinary Board of the Supreme Court of 
Pennsylvania or any other Court. It carries only such weight as an appropriate 
reviewing authority may choose to give it.  
 




